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INTRODUCTION 

This  Commission  was  born  out  of  a  healthy  aversion  to  self- 
destmctive  conflict.   During  the  fall  of  1992,  a  question 
calling  for  public  disclosure  of  currently  confidential 
information  from  state  corporate  tax  returns  ("Question  2")  was 
placed  on  the  ballot  by  the  Tax  Equity  Alliance  of  Massachusetts 
(TEAM) .   A  coalition  of  business  groups  mobilized  to  oppose  the 
question.   A  divisive  confrontation  seemed  inevitable. 

The  prospect  of  such  a  dispute,  as  well  as  the  extensive 
disclosure  requirements  proposed  in  Question  2,  deeply  concerned 
many  leading  citizens  of  the  Commonwealth.   They  feared  that  this 
ballot  question,  and  the  likely  bitterness  of  the  impending 
campaigns  for  and  against  it,  would  inflict  severe,  long-run 
damage  to  the  Commonwealth's  economy.   They  were  concerned  that 
businesses  contemplating  location  or  expansion  within  its  borders 
would  be  repelled  by  the  image  of  acrimony  and  hostility  that  the 
conflict  would  project. 

A  number  of  public  officials,  including  Senate  President 
William  M.  Bulger,  Speaker  of  the  House  Charles  Flaherty, 
U.S.  Representative  Joseph  P.  Kennedy  II,  former  U.S.  Senator 
Paul  Tsongas,  and  Governor  William  F.  Weld  urged  the  parties  to 
the  conflict  to  suspend  their  campaigns  and  to  work  out  a 
compromise.   A  compromise  was  reached  and  the  costly  fight  was 
avoided. 

The  compromise  had  two  parts.   First,  it  was  agreed  that 
this  Commission  should  be  created;  the  Commonwealth  did  so  on 


October  30,  1992.   Chapter  218  of  the  Acts  of  1992.  a  copy  of 

which  is  presented  in  Appendix  4,  directed  the  Commission  to 

conduct  an  investigation  and  study  to  include: 

" (1)  an  evaluation  of  the  equity,  neutrality  and 
simplicity  of  the  commonwealth's  taxes  on  business, 
including,  but  not  limited  to:   (a)  an  analysis  of  the 
corporation  excise  tax,  the  insurance  excise  tax  and 
the  bank  tax;  (b)  an  examination  of  excise  tax  return 
data  over  a  period  of  several  years  to  determine 
variation  in  tax  payments  and  burdens  across  industries 
and  size  categories;  (c)  the  number  and  characteristics 
of  businesses  that  have  incurred  little  or  no  excise 
tax  liability;  and  (d)  an  analysis  of  the  statutory 
basis  why  such  businesses  have  incurred  little  or  no 
excise  tax  liability;  and  (2)  an  evaluation  of  the 
commonwealth's  business  tax  climate,  including,  but  not 
limited  to,  a  comparison  of  the  tax  payments  and 
burdens  on  business  in  the  commonwealth  with  tax 
payments  and  burdens  on  businesses  in  competitor 
states.   Said  comparison  shall  take  into  account  all 
taxes  for  which  businesses  are  liable,  including,  but 
not  limited  to,  state  excise  taxes  on  businesses,  sales 
taxes  on  purchases,  and  local  property  taxes  on 
businesses.   [The]  commission,  in  the  course  of  its 
investigation  and  study,  shall  consider  business  tax 
disclosure  in  the  context  of  the  goals  of  equity, 
neutrality,  simplicity,  tax  competitiveness, 
confidentiality,  and  the  public's  right  to  know,  and 
such  other  matters  as  the  commission  deems  necessary  to 
accomplish  its  purposes. 

In  the  second  part  of  the  compromise,  both  TEAM  and 
representatives  of  the  business  community  agreed,  pending  the 
Commission's  findings,  to  an  alternative  version  of  corporate  tax 
disclosure,  which  is  now  the  law,  to  take  effect  at  the  end  of 
1993  (see  Appendix  5) .   Under  this  law,  corporations  are  required 
to  disclose  fewer  items  from  their  tax  return  than  under 
Question  2. 

In  the  process  of  negotiating  the  compromise,  proponents  of 
Question  2  stated  that  tax  disclosure  per  se  was  not  an  end  in 


itself  but  a  means  of  evaluating  the  fairness  of  the 
Commonwealth's  corporate  tax  system.   They  agreed  that,  if  the 
Commission's  investigation  and  study  showed  that  this  system  is 
equitable  and  fair,  then  perhaps  corporate  tax  disclosure  is  not 
necessary. 

Question  2  was  enacted  into  law  by  referendum  on 
November  3,  1992.   As  provided  for  in  the  compromise  described 
above,  the  Commonwealth  replaced  Question  2  with  the  current 
version  of  corporate  tax  disclosure  on  January  14,  1993,  before 
the  requirements  of  Question  2  ever  took  effect.   As  noted  above, 
the  requirements  of  current  tax  disclosure  law  are  scheduled  to 
take  effect  on  December  31,  1993.   The  Secretary  of  State  is 
required  to  prepare  disclosure  forms  needed  to  implement  this  law 
by  November  1,  1993. 

This  report  is  divided  into  three  parts.   Part  I  briefly 
summarizes  the  Commission's  recommendations  and  their  rationale. 
Part  II  discusses  these  recommendations  in  more  detail .   Part  III 
discusses  motions  for  recommendations  submitted  by  Commission 
members  but  never  put  to  a  vote.   Included  in  appendices  are 
1)  draft  legislation  pertaining  to  the  Commission's 
recommendations  on  corporate  tax  disclosure,  bank  tax  reform,  and 
tax  administration;  2)  the  complete  text  of  the  law  creating  the 
Commission  and  detailing  its  mandate;  3)  the  complete  text  of  the 
law  implementing  current  tax  disclosure,  and  4)  a  transcript  of 
testimony  presented,  both  orally  and  in  writing,  at  the 
Commission's  public  hearing,  held  in  Worcester  on  June  1,  1993. 


In  order  to  help  the  Commission  fulfill  its  mandate,  its 
staff  and  consultants  prepared  five  working  papers,  which  were 
presented  and  discussed  at  several  public  meetings  of  the 
Commission  held  during  the  first  half  of  this  year.   These 
working  papers  are  attached  to  this  report.   The  first  is  a 
thorough  analysis  of  the  competitiveness  of  the  Commonwealth's 
revenue  system.   The  second  focuses  on  the  Commonwealth's  bank 
tax.   The  third  concerns  the  Commonwealth's  taxation  of  insurance 
companies.   The  fourth  evaluates  the  inequities  and  distortions 
in  the  Commonwealth's  corporations  excise  tax.   It  includes  an 
in-depth  analysis  of  a  large  sample  of  corporate  tax  return  data, 
prepared  specially  for  the  Commission  by  the  Department  of 
Revenue.   The  fifth  addresses  the  issue  of  corporate  tax 
disclosure.   Several  of  the  working  papers  have  already  been 
reproduced  in  State  Tax  Notes ,  a  journal  with  a  nationwide 
circulation,  and  have  been  recognized  as  pathbreaking  studies  in 
the  field  of  state  and  local  taxation. 
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PART  I:  SUMMARY  OF  RECOMMENDATIONS 

At  its  final  meeting,    held  on  June  29,    1993,    the   Commission 
voted   to  send  to   the  legislature  several   recommendations , 
including  1)    modifications  of  current   tax  disclosure  law, 
2)    reform  of  the  bank  excise   tax,    3)    improvements  in   tax 
administrative  practices,    4)    ongoing  evaluation  of  business   tax 
policy  as  new  improved  tax  data  become  available,    5)    increased 
auditing  and  improvements  in   the   collection  and  preparation  of 
tax  data  for  policy  purposes,    and  6)    the  formation  of  a   task 
force   to  study  insurance   tax  reform. 

The  Commission  urges  the  General  Court  to  adopt  its 
recommendations  as  soon  as  possible,  especially  those  concerning 
corporate  tax  disclosure  and  the  bank  excise  tax.   Modification 
of  current  corporate  tax  disclosure  law  is  important  because,  as 
pointed  out  in  the  introduction,  it  is  scheduled  to  take  effect 
at  the  end  of  1993.   The  Secretary  of  State  is  required  by  law  to 
make  tax  reporting  forms  available  by  November  1,  1993. 

Prompt  action  on  reforming  the  bank  tax  is  important  because 
of  the  tax' s  glaring  inequities  and  distortions  that  put  the 
Commonwealth's  banks  at  a  disadvantage  vis-a-vis  many  of  their 
competitors;  the  presence  of  branches  of  out-of-state  banks 
within  the  Commonwealth  that  the  Department  of  Revenue  has  no 
permanent  authority  to  tax;  and  the  likely  elimination  of 
restrictions  on  interstate  branching  in  the  near  future,  which, 
absent  ad  hoc  agreements  with  the  Department  of  Revenue,  will 


permit  many  branches  of  out-of-state  banks  to  operate  within  the 
Commonwealth  without  being  subject  to  the  Commonwealth's  bank 
tax. 

THE  RECOMMENDATIONS  IN  BRIEF 
1.  Coded,  expanded  corporate  tax  disclosure. 

Beginning  December  31,  1993,  banks,  insurance  companies,  and 
most  publicly  traded  corporations  must  file  annual  reports  with 
the  Secretary  of  State  that  include  their  name,  address,  and 
several  items  from  their  state  excise  tax  return.   The  Commission 
recommends  that  (1)  a  numerical  code  replace  each  filer's  name 
and  address,  so  that  the  filer's  identity  is  not  revealed,  and 
(2)  the  list  of  items  to  be  included  in  the  report  be  expanded  to 
include  the  amount  of  each  state  tax  credit  claimed. 

By  requiring  filers  of  corporate  tax  reports  to  reveal  their 
identity,  the  current  version  of  corporate  tax  disclosure 
strengthens  the  perception  that  Massachusetts  is  hostile  to 
business  and,  therefore,  deters  employers  from  locating  and 
expanding  within  its  territory.   At  the  same  time,  this 
requirement  provides  little,  if  any,  additional  insight  into 
possible  inequities  and  distortions  created  by  the  Commonwealth's 
corporate,  bank,  and  insurance  excise  taxes.   Furthermore,  in- 
depth  research  performed  by  Commission  staff  found  that  the 
corporate  excise  tax  is  reasonably  equitable  and  neutral.   All 
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factors  considered,  the  anticompetitive  damage  from  revealing  the 
identity  of  filers  and  the  resulting  loss  in  jobs  outweigh  any- 
potential  benefit. 

The  Commission  voted  to  recommend  that  filers  of  tax 
disclosure  reports  be  required  to  include  the  amount  of  each 
state  tax  credit  claimed.   The  inclusion  of  this  information 
could  provide  greater  insight  into  the  impacts  of  these  tax 
credits  than  will  current  reporting  requirements. 
2.  Bank  tax  reform. 

The  Commission  voted  to  recommend  that  the  Commonwealth's 
bank  tax  be  reformed  in  a  revenue -neutral  manner  (1)  to  reflect 
changes  in  the  banking  environment,  (2)  to  address  the  potential 
for  double  taxation  of  Massachusetts  banks,  (3)  to  extend  the  tax 
to  out-of-state  banks  doing  business  in  Massachusetts,  and  (4)  to 
address  competitive  issues  raised  by  differences  between  the  tax 
treatment  of  banks  and  the  tax  treatment  of  financial 
institutions  subject  to  the  corporate  excise  tax. 

Analyses  performed  by  Commission  staff  and  a  consultant,  Dr. 
William  Fox,  Chairman  of  the  Economics  Department  at  the 
University  of  Tennessee,  indicate  that  the  Commonwealth  puts  its 
banks  at  a  tax  disadvantage  vis-a-vis  competing  nonbank  financial 
institutions  and  out-of-state  banks.   As  a  result,  it  creates 
incentives  for  banks  serving  Massachusetts'  businesses  and 
households  to  locate  facilities  and  financial  assets  outside 
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of  the  Commonwealth.   These  inequities  and  distortions  are 
exacerbated  by  the  Commonwealth's  imposing  the  highest  statutory- 
tax  rate  on  bank  income  in  the  nation. 

3 .  Administrative  Procedural  Reforms 

The  Commission  voted  to  recommend  several  procedural 
reforms  designed  to  enhance  the  efficiency  and  equity  of  the 
Commonwealth's  tax  administration  and  to  bring  its  tax 
administrative  practices  into  greater  conformity  with  those  of 
the  federal  government  and  other  states . 

4 .  Further  Analysis  of  Business  Taxes 

The  Commission  voted  to  recommend  that  further  analysis  of 
business  taxes  be  undertaken  as  more  information  becomes 
available  for  review. 

5.  Improvements  in  Auditing,  Collection  and  Analysis  of  Data 
The  Commission  voted  to  recommend,  in  the  best  interest  of 

tax  administration,  fairness,  and  the  public's  confidence  in  the 
tax  system,  that  the  Department  of  Revenue  augment  its  auditing 
capabilities;  improve  collection  of  data  on  corporations,  banks, 
and  insurance  companies;  and  produce  such  data  in  a  manner  that 
is  more  informative  and  user- friendly. 

6.  Creation  of  a  Task  Force  to  Study  the  Commonwealth's 
Taxation  of  Insurance  Companies. 

The  Commission  voted  to  recommend  that  the  legislature 
establish  a  task  force  to  review  the  findings  of  the  Commission 
and  its  consultant  on  insurance  taxation  and  to  examine  options 
for  improving  insurance  taxation  in  Massachusetts,  with 
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consideration  given  to  equity,  economic  development, 
competitiveness,  and  revenue  adequacy. 

MOTIONS  PRESENTED  AND  VOTES  TAKEN 
AT  THE  FINAL  MEETING  OF  THE  COMMISSION  ON  JUNE  29,  1993 

Speaker  Flaherty  introduced  a  five -part  motion,  seconded  by 
Mr.  Haynes,  calling  for  1)  affirmation  of  current  tax  disclosure 
law,  including  its  requirement  of  reporting  currently 
confidential  tax  information  on  a  corporation-by- corporation 
basis;  2)  reform  of  the  bank  tax  in  a  revenue -neutral  manner;  3) 
improvements  in  the  Commonwealth's  tax  administrative  procedures; 
4)  further  analysis  of  the  Commonwealth's  business  taxes;  and  5) 
improvement  in  the  Commonwealth's  system  of  collecting  tax  data 
for  the  purposes  of  research  and  analysis. 

Mr.  Widmer  moved  that  Speaker  Flaherty's  motion  be  amended 
by  replacing  the  section  calling  for  affirmation  of  all  aspects 
of  current  tax  disclosure  law  with  a  section  calling  for  the 
repeal  of  corporation-by- corporation  disclosure  but  retaining 
aggregate  disclosure  and  all  other  sections  of  the  motion.   Mr. 
Foley  seconded  the  motion.   Mr.  Widmer' s  motion  to  amend  was 
defeated,  nine  votes  to  three.   President  Bulger,  Mr.  Faherty, 
Speaker  Flaherty,  Mr.  Haynes,  Congressman  Kennedy,  Ms.  Mann, 
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Mr.  Murphy,  Mr.  Syron,  and  Senator  Tsongas  voted  against  the 
motion.   Mr.  Foley,  Mr.  Spina,  and  Mr.  Widmer  voted  in  favor. 

Senator  Tsongas  then  moved  that  Speaker  Flaherty's  motion  be 
amended  by  replacing  the  section  calling  for  affirmation  of  all 
aspects  of  current  tax  disclosure  law  with  a  section  originally 
suggested  and  formulated  by  Mr.  Syron.   Congressman  Kennedy 
seconded  the  motion.   This  section- -the  "Syron  Compromise" - - 
called  for  the  retention  of  aggregate  tax  reporting  requirements 
of  current  law  and  amending  current  law  by  1)  replacing  names  and 
addresses  on  tax  disclosure  reports  with  a  numerical  code 
designed  to  avoid  disclosure  of  the  identity  of  reporting 
corporations,  2)  requiring  reporting  corporations  to  include  in 
their  tax  disclosure  report  the  amount  of  each  tax  credit 
claimed,  and  3)  requiring  single  corporate  tax  filers  to  enter  on 
their  tax  disclosure  report  a  numerical  code  indicating  the 
multi- corporate  entity,  if  any,  with  which  they  are  affiliated. 
Senator  Tsongas'  motion  to  amend  was  passed,  seven  votes  to  five. 
Voting  in  favor  of  the  motion  were  President  Bulger,  Mr.  Foley, 
Congressman  Kennedy,  Mr.  Spina,  Mr.  Syron,  Senator  Tsongas,  and 
Mr.  Widmer.   Voting  against  the  motion  were  Mr.  Faherty,  Speaker 
Flaherty,  Mr.  Haynes,  Ms.  Mann,  and  Mr.  Murphy. 

Speaker  Flaherty's  motion,  as  amended  by  Senator  Tsongas' 
motion,  was  then  passed,  seven  votes  to  five.   Voting  in  favor  of 
the  motion  were  President  Bulger,  Mr.  Foley,  Congressman  Kennedy, 
Mr.  Spina,  Mr.  Syron,  Senator  Tsongas,  and  Mr.  Widmer.  Voting 
against  the  motion  were  Mr.  Faherty,  Speaker  Flaherty,  Mr. 
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Haynes,  Ms.  Mann,  and  Mr.  Murphy. 

Because  the  five  parts  of  Speaker  Flaherty's  amended  motion 
were  voted  on  as  a  package,  opponents  of  Senator  Tsongas' 
amendment  on  tax  disclosure  voted  against  the  other  four  parts  as 
well.   However,  there  was  a  general  consensus  among  Commission 
members  in  favor  of  the  Commission's  recommendations  concerning 
bank  tax  reform,  tax  administration,  further  analysis  of  business 
taxes,  and  improvements  in  auditing  and  collection  and  analysis 
of  tax  data. 

Mr.  Syron  moved  to  recommend  that  the  legislature  create  a 
task  force  to  study  the  Commonwealth's  taxation  of  insurance 
companies.   Mr.  Widmer  seconded  the  motion.   The  motion  was 
adopted  by  voice  vote. 
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PART  II:  THE  RECOMMENDATIONS  IN  MORE  DETAIL 

Recommendation  1 
Coded,  Expanded  Corporate  Tax  Reporting 
"The  Commission  recommends  that  current  tax  disclosure  law  be 
modified  as  follows: 

•  'Aggregate9  tax  disclosure,  as  provided  for  under  current  law, 
should  be  retained. 

•  With  respect  to  'corporate-specific9  tax  disclosure,  names  and 
addresses  on  tax  disclosure  reports  should  be  replaced  with  a  numerical 
code. 

•As  part  of  their  tax  disclosure  report,  corporate  tax  filers  should 
be  required  to  indicate  the  amount  of  each  state  tax  credit  claimed. 

•  Each  corporate  tax  filer  not  filing  as  part  of  a  combined  return 
should  enter  on  its  tax  disclosure  report  a  numerical  code  indicating  the 
multicorporate  entity,  if  any,  with  which  it  is  affiliated. " 

Current  Tax  Disclosure  Law 

Beginning  December  31,  1993,  most  publicly  traded 
corporations,  banks,  and  insurance  companies  doing  business 
within  the  Commonwealth  must  file  annual  reports  with  the 
Secretary  of  State,  listing  specific  items  from  their  state 
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excise  tax  return.   For  publicly  traded  corporations,  the  items 
that  the  taxpayer  must  list  are: 

1.  Name 

2 .  Address  of  principal  office 

3 .  Massachusetts  taxable  income 

4.  Total  Massachusetts  excise  or  tax  due 

5.  Non- income  excise  tax  due 

6.  Gross  receipts  or  sales 

7.  Either  gross  profit  or  credit  carryovers  to  future  years 

8.  Income  subject  to  apportionment 

The  list  is  slightly  different  for  banks  and  insurance  companies. 

Current  tax  disclosure  law  also  requires  the  Commissioner  of 
Revenue  to  publish  an  annual  aggregate  statistical  report  of  the 
taxes  collected  from  corporations  and  other  businesses,  as  well 
as  many  of  the  tax  credits,  deductions,  exemptions,  and 
exclusions  that  they  claim  under  Massachusetts  law.   For  each  of 
these  tax  variables,  the  report  must  disaggregate  data  by 
industry  and  size  group. 
Reasons  for  Recommendation 

The  Commonwealth's  first  priority  should  be  the  preservation 

and  creation  of  jobs  for  its  citizenry.   In  the  words  of  Senator 

Paul  Tsongas  at  the  Commission's  final  meeting, 

Whatever  we  decide  here  today,  our  ultimate 
concern  should  be  those  citizens  who  rightly 
expect  us  to  do  everything  we  can  to  assure 
that  they  can  provide  for  their  family. 

The  first  and  foremost  question  concerning  corporate  tax 

disclosure,  therefore,  is,  "Will  it  create  or  destroy  jobs?" 
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Corporate  tax  disclosure  will  destroy  jobs  if  corporations 
are  required  to  reveal  their  identity  in  their  tax  reports.   In 
its  interviews  of  consultants  who  advise  employers  on  where  to 
locate,  Commission  staff  found  evidence  of  a  widespread 
perception  that  the  Commonwealth  is  inhospitable  to  business. 
Requiring  corporations  to  disclose  publicly  information  from 
their  corporate  tax  returns  runs  the  risk  of  exacerbating  this 
perception,  driving  employers  out  of  Massachusetts  or  deterring 
them  from  locating  or  expanding  here. 

It  is  widely  believed  that  information  from  tax  returns, 
including  those  of  corporations,  should  remain  confidential. 
Compelling  taxpayers  to  disclose  tax  return  information  is 
therefore  viewed  by  a  broad  spectrum  of  actual  and  potential 
employers  as  an  unwarranted  violation  of  privacy.   Furthermore, 
only  three  other  states  --  Arkansas,  West  Virginia,  and  Wisconsin 
--  publicly  disclose  information  from  state  tax  returns  and 
identify  the  corporate  filer.   Massachusetts'  corporate- specif ic 
tax  disclosure  requirements  are  far  more  extensive  than  those  of 
these  three  other  states,  thereby  stigmatizing  the  Commonwealth 
as  anti-business. 

Disclosing  the  identities  of  corporations  in  corporate  tax 
reports  will  not  materially  assist  the  Commonwealth  in  evaluating 
the  fairness  of  business  excise  taxes.   As  Richard  Syron, 
Chairman  of  this  Commission,  said  at  its  final  meeting,  "From  a 
tax  analysis  perspective,  disclosure  does  not  bring  additional 
information  to  the  table."  Aggregate  tax  disclosure  --  the 
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analysis  of  corporate  tax  data  by  the  Department  of  Revenue  in  a 
manner  that  preserves  taxpayer  confidentiality  --  provides  all  of 
the  data  needed  to  determine  whether  the  Commonwealth's  business 
excise  taxes  exhibit  systematic  inequities  and  distortions  that 
can  be  remedied  by  changes  in  tax  policy. 

The  Commission  working  paper,  "Corporate  Taxation  in 
Massachusetts:  How  Level  Is  the  Playing  Field?,"  prepared  by  Dr. 
Yolanda  K.  Kodrzycki,  demonstrates  how  the  fairness  and 
neutrality  of  a  tax  can  be  analyzed  with  aggregate  data.   Dr. 
Kodrzycki 's  paper  is  based  on  an  extremely  large,  detailed  data 
set  prepared  for  the  Commission  by  the  Department  of  Revenue. 
It  includes  over  26,000  corporations,  almost  one-quarter  of  all 
corporations  filing  state  returns.   Moreover,  it  samples  large 
corporations  at  a  very  high  rate  (for  example,  it  contains  81 
percent  of  the  Commonwealth's  100  largest  employers  in  1986). 

Dr.  Kodrzycki7 s  paper  accomplishes  one  of  the  Commission's 
most  important  purposes:   to  include  in  its  investigation  "an 
examination  of  excise  tax  return  data  over  several  years  to 
determine  variation  in  tax  payments  and  burdens  across  industries 
and  size  groups,  the  number  and  characteristics  of  businesses 
that  have  incurred  little  or  no  excise  tax  liability,  and  ...the 
statutory  basis  why  such  businesses  have  incurred  little  or  no 
excise  tax  liability."   She  found  that  the  variation  in  average 
corporate  excise  tax  burden  across  industries  and  size  groups  is 
generally  small .   While  she  found  that  a  large  number  of 
corporate  taxpayers  pay  only  the  minimum  corporate  excise  tax 
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($456),  only  a  minuscule  percentage  of  them  (0.2  percent)  became 
eligible  for  the  minimum  by  taking  advantage  of  tax  preferences. 
Most  minimum  filers  incurred  no  income  tax  liability  because  they 
were  unprofitable.   In  short,  her  findings  suggest  that  the 
corporation  excise  tax  is  reasonably  neutral  and  fair.  The 
Commonwealth  does  not  need  company- specific  tax  disclosure  to 
expose  tax  distortions  and  inequities  that  evidently  do  not 
exist.1 

Public  disclosure  of  corporate- specif ic  tax  information  may 
confuse  rather  than  clarify  debate  about  corporate  tax  equity. 
Some  commentators  are  likely  to  oversimplify  their  analysis, 
claiming  inequities  and  distortions  when  none  in  fact  exists. 
Such  charges,  rather  than  leading  to  enlightened  debate,  could 
engender  acrimony  and  hostility  between  public  interest  groups 
and  businesses,  damaging  the  Commonwealth's  already  shaky 
business  climate. 

Some  proponents  of  current  tax  disclosure  law  believe  that 
it  will  not  spawn  confusion  and  recrimination  in  part  because  it 
gives  filers  of  disclosure  reports  the  opportunity  to  "explain" 
the  tax  information  presented  in  the  reports.  However,  such  an 
invitation  connotes  guilt  until  innocence  is  proven.   A  state 
does  not  make  itself  attractive  to  employers  by  inviting  them  to 


:The  latest  version  of  the  Minority  Report  available  to  the 
Majority  for  comment  contains  criticisms  of  Dr.  Kodrzycki's  paper 
that  are  misleading  at  best  and  simply  untrue  at  worst.   A 
refutation  of  these  criticisms  is  presented  at  the  end  of  this 
section. 
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justify  their  behavior  even  when  they  have  done  nothing  illegal 
or  wrong. 

Some  proponents  of  company- specific  tax  disclosure  assume 
that  it  can  reveal  whether  a  corporation  is  paying  the  amount  of 
tax  intended  under  the  law.   In  so  doing,  they  are  confusing  tax 
enforcement  with  tax  policy.   No  amount  of  tax  information  can 
reveal  whether  and  to  what  extent  a  taxpayer  is  engaging  in  tax 
avoidance  or  tax  evasion.   Only  a  tax  audit,  in  which  revenue 
officials  examine  a  broad  array  of  financial  and  other  nontax 
documents,  can  answer  this  question. 

Finally,  company- specific  tax  disclosure  could  violate 
confidentiality  covenants  in  data- sharing  agreements  between  the 
Commonwealth  and  the  U.S.  Internal  Revenue  Service  (IRS).   As 
pointed  out  in  the  Commission's  working  paper  prepared  by 
Commission  staff,  "Corporate  Tax  Disclosure:   Good  or  Bad  for  the 
Commonwealth?,"  the  (IRS)  shares  federal  tax  return  information 
with  state  tax  enforcement  agencies  in  order  to  strengthen  their 
auditing  capability.   The  Massachusetts  Department  of  Revenue 
(DOR)  depends  heavily  on  federal  tax  information  in  its  auditing 
of  both  individual  and  corporate  income  tax  returns.   As  a 
condition  for  receiving  federal  tax  data,  DOR  must  keep  the  data 
confidential.   If  DOR  discloses  any  of  the  data  to  unauthorized 
recipients,  the  disclosure  may  result  in  civil  or  criminal 
penalties,  and  the  IRS  has  the  right  to  deny  DOR  access  to 
federal  data. 

As  an  additional  condition  for  receiving  federal  tax  data 
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from  the  IRS,  any  state  that  requires  its  taxpayers  to  attach  or 
to  include  in  a  state  tax  return  a  copy  or  portions  of  a  federal 
return  must  protect  the  confidentiality  of  this  information. 
Congress  enacted  this  condition  because  it  felt  that  the  attached 
copy  of  the  federal  return,  or  the  included  federal  information, 
should  be  treated  by  the  state  as  confidential  rather  than  in 
effect  public  information. 

Massachusetts'  tax  disclosure  law  may  violate  this 
additional  condition  for  receiving  federal  tax  data  from  the  IRS. 
If  so,  the  Commonwealth's  capacity  to  enforce  the  state  corporate 
income  taxes  would  be  severely  diminished.   This  issue  may  be 
tested  in  court. 

In  conclusion,  company- specific  corporate  tax  disclosure, 
as  provided  for  under  current  law,  will  shed  little  light  on 
possible  inequities  and  distortions  in  the  Commonwealth's 
business  excise  taxes.   At  the  same  time,  it  could  seriously 
damage  the  Commonwealth's  business  climate,  denying  its  citizens 
badly  needed  jobs.   Current  tax  disclosure  law  could  also  hamper 
the  ability  of  DOR  to  enforce  tax  laws,  an  unfortunate 
development  that  would  diminish  rather  than  enhance  the 
attainment  of  tax  equity. 

Nevertheless,  the  Commission  supports  the  release  of  tax 
data  as  long  as  the  identity  of  each  taxpayer  filing  a  tax 
disclosure  report  is  concealed.   In  addition,  the  Commission 
recommends  that  filers  of  these  reports  be  required  to  include 
the  amount  of  each  state  tax  credit  claimed.   The  inclusion  of 
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this  information  could  provide  greater  insight  into  the  effects 
of  these  tax  credits  than  current  tax  reporting  requirements . 

In  addition,  the  Commission  recommends  that  each  corporation 
not  filing  a  tax  return  as  part  of  a  combined  group  should  enter 
on  its  tax  disclosure  report  a  numerical  code  indicating  the 
multicorporate  entity,  if  any,  with  which  it  is  affiliated. 
Under  current  law,  affiliates  of  a  multicorporate  entity  can  file 
a  single  combined  tax  return,  or  each  affiliate  can  file  a 
separate  return.   In  the  latter  case,  current  tax  disclosure  law, 
by  requiring  names  and  addresses  on  corporate  tax  disclosure 
reports,  enables  investigators  of  such  reports  to  identify  sets 
of  affiliated  corporations.   The  inclusion  of  a  numerical  code 
indicating  which  corporate  filers  are  affiliated  will  give 
investigators  this  same  capability  without  requiring  filers  to 
reveal  their  identity. 

Draft  legislation  pertaining  to  the  Commission's 
recommendation  on  corporate  tax  disclosure  is  presented  in 
Appendix  1 . 
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Rebuttal  of  Minority  Report's  Criticisms  of  Commission  Working 
Paper:  "Corporate  Taxation  in  Massachusetts;  How  Level  Is  the 
Playing  Field?" 

As  noted  above,  the  latest  version  of  the  Minority  Report 
available  to  the  Majority  for  comment  contains  several  criticisms 
of  this  working  paper  that  are  either  misleading  or  simply 
untrue: 

1.  The  Minority  maintains  that  this  working  paper  fails  to 
reveal  the  degree  to  which  tax  credits  are  concentrated  in 
Massachusetts.   As  partial  proof,  they  contend  that  "not  even 
half  of  the  investment  tax  credits  handed  out  in  199  0  are 
included  in  DOR's  data  set"  [the  data  set  analyzed  in  the  working 
paper].   Ms.  Cynthia  Mann,  a  member  of  the  Commission's  minority, 
first  made  this  assertion  in  a  memo  to  Dr.  Yolanda  Kodrzycki, 
author  of  the  working  paper,  in  June,  1993.   In  making  this 
assertion,  Ms.  Mann  was  relying  on  estimates  of  the  revenue  cost 
of  the  investment  tax  credit  that  have  appeared  in  the 
Commonwealth's  Tax  Expenditure  Budget. 

As  Dr.  Kodrzycki  pointed  out  in  a  memo  replying  to  Ms.  Mann, 
the  estimates  of  the  investment  tax  credit's  revenue  cost 
appearing  in  the  Tax  Expenditure  Budget  are  far  too  high  for  two 
reasons.   First,  they  include  the  cost  not  only  of  investment  tax 
credits  earned  in  a  given  year  but  also  the  sum  total  of  all 
investment  tax  credits  carried  over  from  prior  years,  whether 
used  or  not.  Second,  the  Tax  Expenditure  Budget  estimates  include 
investment  tax  credits  earned  for  the  current  year,  unadjusted 
for  the  limitation  on  the  amount  of  credits  that  can  be  claimed 
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in  any  given  year.   Under  current  revenue  estimation  procedures, 
the  Department  of  Revenue  estimates  that  used  tax  credits  equal 
about  two- thirds  of  earned  tax  credits. 

When  these  and  other  errors  in  Ms.  Mann's  analysis  are 
corrected,  investment  tax  credits  claimed  by  corporations  in  Dr. 
Kodrzycki's  sample  in  19  86,  the  latest  year  for  which  hard 
investment  data  are  available,  constitute  over  half  of  estimated 
total  investment  tax  credits  claimed.   In  that  year,  total 
corporate  tax  liability  of  the  corporations  in  the  sample  equal 
57  percent  of  the  total  tax  liability  of  all  corporate  taxpayers 
Consequently,  with  respect  to  the  investment  tax  credit,  the 
sample  analyzed  by  Dr.  Kodrzycki  is  representative  of  the 
Commonwealth's  corporate  population  as  a  whole,  contrary  to  Ms. 
Mann's  assertion. 

2 .  The  latest  version  of  the  Minority  Report  available  to 

the  Majority  for  comment  contains  the  following  passage: 

...the  Department  of  Revenue's  data  base  excludes 
several  variables  on  the  corporate  tax  return, 
especially  related  to  apportionment.   Yet,  the 
manipulation  of  the  interstate  division  of  income  by 
multistate  corporations  is  the  most  likely  source  of 
inequities  in  the  Commonwealth's  taxaton  of  corporate 
income,  given  that  corporations  report  30-35  percent 
less  income  to  states  than  they  do  to  the  Internal 
Revenue  Service.   The  data  base  available  to  the 
Commission  included  little  data  or  analysis  to  help 
examine  this  issue.   Corporate  tax  reporting  will 
highlight  corporations  with  an  obvious  major  presence 
but  aberrationally  low  income  reported  in 
Massachusetts,  providing  valuable  clues  concerning  the 
degree  to  which  such  manipulation  takes  place. 

It  is  interesting  to  note  that,  in  attempting  to  determine  the 

extent  to  which  such  tax  avoidance  has  taken  place  in  specific 
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cases,  the  Department  of  Revenue's  auditors  require  complete 
copies  of  entire  federal  and  state  income  tax  returns  and 
underlying  financial  records,  none  of  which  are  available  to  the 
public  under  current  tax  disclosure  law.   Current  disclosure  law, 
therefore,  will  provide  no  further  insight  into  this  tax 
enforcement  issue.   The  Minority  has  consistently  exaggerated  the 
degree  to  which  corporate  tax  reporting  will  provide  the  public 
with  useful,  impartial  information  bearing  on  this  issue. 

3.  The  Minority  expresses  alarm  that  53  percent  of  the 
members  of  combined  filers  paid  only  the  minimum  corporate  excise 
tax  in  199  0.   It  should  be  noted  that  this  percentage  is  very 
similar  to  the  percentage  of  single  entity  filers  that  paid  the 
minimum  exise  tax  in  that  year.   Dr.  Kodrzycki's  research  clearly 
identified  the  reason  why  the  vast  bulk  of  these  "minimum"  filers 
paid  only  the  minimum- -they  were  not  profitable,  and  therefore 
had  no  profits  to  tax!   As  pointed  out  above,  only  a  miniscule 
percentage,  0.2  percent,  paid  the  minimum  because  of  the 
availability  of  tax  benefits. 

More  importantly,  the  53  percent  figure  is  not  especially 
relevant  to  an  analysis  of  the  fairness  and  neutrality  of  the 
corporate  excise  tax.   The  key  indicator  of  fairness  and 
neutrality  is  the  degree  to  which  there  are  significant  and 
pervasive  differences  in  the  ratio  of  taxes  to  profits  across 
corporate  entities.   Dr.  Kodrzycki's  working  paper  shows  that 
such  differences  do  not  exist.   Her  estimates  are  statistically 
valid  and  robust.   Knowledge  of  the  distribution  of  tax  burden 
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among  members  of  a  combined  group  is  not  needed  to  draw  this 
conclusion.   The  key  measurement  needed  is  the  ratio  of  taxes 
paid  to  income  earned  for  the  combined  group  as  a  whole. 
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Recommendation  2 
Bank  Tax  Reform 

"The  Commission  recommends  that  the  Commonwealth 's  bank  tax  be 
reformed  in  a  revenue-neutral  manner  to  reflect  changes  in  the  banking 
environment,  to  address  the  potential  for  double  taxation  of  Massachusetts 
banks,  to  extend  the  tax  to  out-of-state  banks  doing  business  in 
Massachusetts,  and  to  address  competitive  issues  as  between  banks  and 
financial  institutions  now  subject  to  the  corporate  excise.    Work  should 
continue  to  draft  specific  legislation  that  meets  these  criteria. " 

Massachusetts'  bank  tax  is  inequitable  and  inefficient.   It 
puts  the  Commonwealth's  banks  at  a  tax  disadvantage  vis-a-vis 
competing  nonbank  financial  institutions  and  out-of-state  banks. 
As  a  result,  it  creates  incentives  for  banks  providing  services 
to  Massachusetts'  businesses  and  households  to  locate  facilities 
and  financial  assets  outside  of  the  Commonwealth. 

The  severe  inequities  and  distortions  attributable  to  the 
bank  tax  are  thoroughly  analyzed  and  documented  in  the 
Commission's  working  paper,  "Alternatives  for  Modernizing  the 
Massachusetts  Bank  Tax  Structure, "  prepared  by  Dr.  William  Fox  of 
the  University  of  Tennessee.   Dr.  Fox  points  out  that  the  tax 
will  become  increasingly  unfair  and  inefficient  as  the 
competition  among  the  Commonwealth's  financial  institutions 
intensifies,  restrictions  on  interstate  branching  are  relaxed, 
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and  technological  innovations  continue  to  increase  the  ability  of 
out-of-state  banks  and  nonbank  financial  institutions  to  compete 
in  markets  previously  served  by  banks.   Consequently,  the 
Commission  recommends  swift  legislative  action  on  bank  tax 
reform. 

The  following  features  are  responsible  for  the  bank  tax' s 
inequities  and  distortions: 

•  Banks'  income  is  taxed  at  a  higher  statutory  rate  than 
income  earned  by  most  of  their  nonbank  competitors.   Banks  also 
have  fewer  exclusions,  deductions,  and  credits  available  to  them 
than  their  nonbank  competitors.   The  Commonwealth  taxes  the  net 
income  of  banks,  banking  associations,  trust  companies,  and 
savings  and  loans  associations  at  a  statutory  rate  of  12.54 
percent.  (Credit  unions  are  not  subject  to  state  income  tax.)  The 
comparable  rate  for  most  nondepository  competitors  of  banks 
(e.g.,  finance  companies  and  mortgage  companies) is  9.5  percent 
plus  a  tax  on  net  worth  of  $2.60  per  $1,000.   Examples  of 
exclusions,  deductions,  and  credits  unavailable  to  banks  but 
available  to  their  nonbank  competitors  include  loss  carryover  and 
the  exclusion  of  most  intercorporate  dividends. 

An  analysis  performed  by  the  staff  of  the  Commission  and 
presented  in  Dr.  Fox's  paper  indicates  that  the  combined  burden 
of  the  income  and  net  worth  excise  taxes  on  a  representative  in- 
state nondepository  financial  institution  is  significantly  lower 
than  the  burden  of  the  income  tax  on  a  representative  in- state 
bank  (Table  1) . 
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Table  1 

A  Comparison  of  the  Massachusetts  Tax  Burden  of  a  Representative  Bank  With  That  of  a  Representative 

Nondepository  Credit  Institution 


Nondepository 

Credit 

Bank 

Institution 

(1) 

(2) 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 


Net  income  before  federal,  state  and  local  taxes 


Federal  taxable  income 


$10,000,000       $10,000,000 


5,797,029  6,586,677 


-  Deduction  for  dividends  permitted  under  Massachusetts  law       Not  permitted 
+  Federal  deduction  for  dividends  received 


+  Federal  deductions  for  net  loss  carryovers 
+  Federal  deduction  for  taxes  paid 

+  Federal  exclusion  for  interest  on  state  and  local  obligations 
Equals:    Estimated  Massachusetts  taxable  income 


Estimated  Massachusetts  income  tax 


Net  Worth 

-  Property  taxable  at  local  level 

+  Mortgage  indebtedness 

Equals:    Estimated  taxable  net  worth 

Estimated  net  worth  tax 

Total  Massachusetts  income  and  net  worth  taxes  as  a  percent  of  net  income  12.35% 
(tax  burden)[(row  9  +  row  14)/  row  1]  x  100 


:  permitted 

588,494 

147,  652 

435,933 

1,751,922 

n.a. 

1,418,885 

1,087,801 

732,326 

943,376 

9,847,764 

8,465,293 

1,234,910 

804,203 

n.a. 

72,864,214 

n.a. 

14,543,628 

n.a. 

98,960 

n.a. 

58,418,946 

n.a. 

151,889 

me  12.35% 

9.6% 

n.a.:    not  applicable 

Sources:    Calculations  by  the  staff  of  the  Massachusetts  Special  Commission  on  Business  Tax  Policy  and  U.S. 
Internal  Revenue  Services,  Corporation  Source  Book.    Statistics  of  Income.  1987,  1988,  and  1989. 


•  Massachusetts  taxes  its  own  multistate  banks  on  their 
worldwide  income.   By  contrast,  it  taxes  none  of  the  income 
earned  by  most  out-of-state  banks  operating  within  its  territory. 
This  approach  is  known  as  "residence"  taxation:   tax  is  paid  only 
to  the  state  where  the  bank  "resides."   By  contrast,  most  other 
multistate  corporations,  whether  or  not  they  reside  in 
Massachusetts,  are  taxed  only  on  the  income  earned  within  the 
Commonwealth's  borders.   This  approach  is  known  as  the  "origin" 
principle  because  tax  is  paid  on  income  only  where  it  is  earned, 
or  "originates,"  no  matter  where  the  corporation  resides. 

The  residence  approach  puts  Massachusetts -based  banks  at  a 
competitive  disadvantage  vis-a-vis  their  out-of-state  bank 
rivals.   This  would  not  be  the  case  if  all  other  states  taxed 
banks  the  same  way  that  Massachusetts  does,  using  the  same  rates, 
the  same  definitions  of  taxable  income,  and  the  residence 
principle.   In  fact,  Massachusetts'  statutory  tax  rate  on  bank 
income  is  the  highest  in  the  nation.   Consequently,  even  if  all 
states  taxed  banks  according  to  the  residence  principle, 
Massachusetts-based  banks  would  still  be  exposed  to  a  higher  rate 
of  tax  than  their  rival  banks  wherever  they  competed,  within  or 
without  the  Commonwealth. 

The  potential  bias  against  Massachusetts  banks  is 
considerably  greater  now  that  some  states  tax  banks  according  to 
the  origin  principle.   This  development  raises  the  possibility 
that  some  out-of-state  banks  pay  no  tax  to  any  state  on  the 
income  they  earn  within  the  Commonwealth.   If  their  state  of 
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residence  practices  origin  taxation,  that  state  does  not  tax 
their  income  earned  within  Massachusetts.   Massachusetts  does  not 
tax  this  income  either  because  the  Commonwealth  practices 
residence  taxation.   The  Department  of  Revenue  has  explicitly 
expressed  concern  about  the  failure  of  current,  residence -based 
bank  tax  law  to  provide  it  with  clearcut  authority  to  tax  out-of- 
state  banks  doing  business  within  the  Commonwealth,  including 
those  with  in- state  branch  operations  permitted  under  special 
agreements  arranged  by  bank  regulators . 

By  contrast,  a  Massachusetts -based  bank  can  be  subject  to 
double  taxation  on  income  earned  in  a  state  that  practices  origin 
taxation.   Massachusetts  taxes  all  such  income.   The  state  in 
which  the  income  is  earned  also  taxes  it  because  it  originates 
within  its  territory.   A  hypothetical  example  illustrating  the 
potential  for  such  double  taxation  is  presented  in  Table  2 .   As  a 
result  of  this  tax  disortion,  some  banks  wishing  to  participate 
in  Massachusetts  banking  markets  find  it  more  profitable  in 
after- tax  terms  to  be  based  in  a  state  other  than  the 
Commonweal th . 

Massachusetts -based  banks  with  operations  outside  of  the 
United  States  have  been  subject  to  such  double  taxation  for 
decades.   They  pay  tax  to  Massachusetts  on  income  derived  from 
their  non-U. S.  operations  as  well  as  to  the  countries  in  which 
the  income  is  earned.   The  resulting  inequity  led  the  Bank  of 
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Table  2 

Potential  Double  Taxation  Under  the  Commonwealth's  Bank  Tax  of  a  Fictitious  Bank 

Operating  in  Massachusetts  and  Another  State  Practicing  Source  Taxation 


Massachusetts 


"Sourceachusetts" 
(a  fictitious  state 
that  taxes  bank 
income  according  to 
the  origin  principle) 


Income  earned  in: 

Income  taxed  by: 

Tax  rate  in: 

Tax  owed  to: 

Total  income  earned  by  bank  in  both  states: 

Total  taxes  paid  to  both  states: 


$1,000,000 

$2,000,000 

12.54% 

$250,800 


$1,000,000 

$1,000,000 

7.0% 

$70,000 


$2,000,000 

$250,800  +  $70,000  =  $320,800 


Percentage  of  income  paid  in  state  taxes: 


$320,800  /  $2,000,000  =  16% 


Boston  Corporation  to  challenge  the  bank  tax's  constitutionality. 
While  the  case  was  settled  out  of  court  in  199  0,  the  bank  tax  is 
still  vulnerable  to  constitutional  challenge. 

•  The  Commonwealth  gives  bank  holding  companies  fewer 
opportunities  than  their  nonbank  multicorporate  competitors  to 
offset  the  taxable  income  of  profitable  affiliates  with  the 
losses  of  unprofitable  affiliates.   Each  bank  affiliate  of  a  bank 
holding  company  must  file  as  a  separate  taxable  entity.   By 
contrast,  other  multicorporate  entities  may  elect  to  file  a 
combined  return.  (Nonbank  subsidiaries  of  a  bank  holding  company 
may  also  elect  to  file  a  combined  return.) 

The  case  for  bank  tax  reform  is  compelling.   Draft 
legislation  designed  to  remedy  the  inequities  and  distortions 
inherent  in  the  current  tax  regime  is  presented  in  Appendix  2 . 
This  legislation  would  phase  in  bank  tax  reform  between  tax  years 
1993  and  1998.   According  to  estimates  prepared  by  the  Department 
of  Revenue,  the  legislation  would  bring  in  more  tax  revenues  than 
current  law  from  1993  through  1995  and  less  tax  revenues  than 
current  law  from  1996  through  1998.   In  1998,  at  the  end  of  the 
phase- in  period,  the  legislation  would  bring  in  an  estimated  $24 
million  less  than  current  law.   However,  it  is  expected  that 
there  would  be  no  absolute  decline  in  revenues  under  the 
legislation  due  to  trend  growth  in  banking  activity. 
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Recommendation  3 
Reforms  in  Tax  Administration 
"In  order  to  allow  for  tax  administration  practices  that  are  efficient, 
fair,  and  consistent  with  federal  and  other  state  practices,  the  Commission 
recommends  the  following  procedural  reforms,  endorsed  by  both  the 
Department  of  Revenue  (DOR)  and  tax  practitioners: 


•  Give  DOR  authority  to  settle  prior  to  tax  assessments. 

The  Department  of  Revenue  should  be  given  settlement 
authority  similar  to  that  of  the  Appeals  Office  of  the  Internal 
Revenue  Service.   Currently,  DOR  and  taxpayers  do  not  have  the 
opportunity  to  settle  cases  on  a  compromise  basis  prior  to 
exhausting  administrative  remedies  within  the  Department  of 
Revenue  and  appealing  the  denial  of  an  abatement  to  the  Appellate 
Tax  Board.   For  many  taxpayers,  it  can  take  several  years  for 
administrative  remedies  to  be  exhausted.   The  Commission 
recommends  that  settlement  of  ambiguous  issues  of  law  and  fact  be 
allowed  at  the  pre -assessment  stage,  before  disputed  taxes  are 
required  to  be  paid  to  the  Department . 

•  Equate  timely  filing  with  timely  mailing. 

The  laws  and  regulations  regarding  the  timeliness  of  filing 
a  tax  return,  payment,  or  other  document  mailed  to  DOR  should  be 
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revised.   Under  current  law,  some  documents  are  considered  to  be 
timely  filed  if  mailed  by  a  certain  date,  others  only  if  received 
by  a  certain  date,  even  if  timely  mailed.   Timely  filing  should 
be  equated  with  timely  mailing  in  all  cases,  as  is  the  case  at 
the  federal  level.   As  under  current  rules,  however,  returns  and 
payments  with  respect  to  certain  trustee  and  transaction  taxes 
should  be  mailed  at  least  two  days  before  the  deadline  to  be 
considered  timely  filed.   The  Commissioner  should  also  be  granted 
the  authority  to  promulgate  regulations  to  allow  other  types  of 
mailing,  such  as  private  delivery  services,  to  qualify  for  timely 
filing. 

•  Allow  the  statute  of  limitations  on  abatements  to  begin  after  any 
extensions y  not  after  the  original  filing  due  date. 

Under  current  rules,  an  application  for  an  abatement  must  be 
filed  within  three  years  of  the  statutory  due  date  of  the  tax 
return,  determined  without  regard  to  any  extension  of  filing  time 
that  the  taxpayer  may  have  been  granted.   The  Commission 
recommends  that  this  deadline  be  extended  to  three  years  from  the 
statutory  filing  date,  taking  into  account  any  granted 
extensions. 

The  Commission  also  recommends  that,  when  the  Commissioner 
of  Revenue  and  the  taxpayer  reach  an  agreement  on  extending  the 
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period  of  time  for  making  a  tax  assessment,  the  period  of  time 
for  applying  for  an  abatement  should  be  extended  for  the  same 
period.   The  Commission  endorses  the  enactment  of  this 
recommendation  into  law,  which  took  place,  in  July  1993. 

•  Allow  'innocent  spouse'  relief. 

The  Commission  recommends  tax  relief  for  an  "innocent 
spouse"  in  situations  where  a  person's  spouse  has  filed 
information  on  a  joint  return  that  leads  to  the  underreporting  of 
income.   Currently,  a  husband  and  wife  are  generally  liable 
jointly  and  severally  for  the  entire  tax  on  a  joint  return. 
Massachusetts  should  conform  to  federal  rules,  which  limit  the 
liability  of  a  taxpayer  for  back  taxes,  interest,  and  penalties 
incurred  because  his  or  her  spouse  engaged  in  tax  evasion. 
This  recommendation  relates  to  business  tax  policy  in  cases  where 
either  or  both  spouses  are  sole  proprietors,  partners,  or 
shareholders  in  a  closely  held  business.   The  Commission  endorses 
the  enactment  of  this  recommendation  into  law,  which  took  place 
in  July  1993. 

•  Extend  trustee  sales  tax  payment  privileges  to  vendors  with  annual 
liabilities  of  $250,000  or  less. 

Vendors  with  an  annual  sales  tax  liability  of  $250,000  or 
less  should  be  allowed  to  follow  the  simpler  and  more  lenient 
reporting  and  payment  procedures  currently  reserved  for  those 
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vendors  with  an  annual  liability  of  $25,000  or  less.   The 
primarypurpose  of  the  recommendation  is  to  ease  administrative 
burdens  for  both  DOR  and  small  businesses. 

•  Allow  annualized  estimated  tax  payments . 

Corporations  should  be  permitted  to  make  their  estimated  tax 
payments  based  on  their  year- to- date  income  rather  than  on  a  pro- 
rata portion  of  their  anticipated  income  for  the  entire  year. 
Corporations  must  pay  40  percent  of  their  estimated  tax  with 
their  first  installment,  25  percent  with  their  second,  25  percent 
with  their  third,  and  10  percent  with  their  final  installment. 
For  retail  corporations,  which  may  derive  as  much  as  50  percent 
of  their  income  in  the  last  month  of  the  year,  and  for  companies 
with  losses  during  the  first  three  quarters  of  the  year,  this  can 
present  substantial  cash  flow  problems. 

•  Give  the  Commissioner  of  Revenue  authority  to  abate  double  assessments 
if  good  cause  exists  for  failure  to  file  a  proper  return. 

Under  current  law,  a  taxpayer  who  fails  to  file  a  proper 
return  after  being  notified  that  a  previously  filed  return  is 
incorrect  or  insufficient  may  be  assessed  a  tax  at  double  the 
amount  the  Department  estimates  to  be  due.  The  amount  of  the 
double  assessment  over  the  actual  tax  due  may  not  be  abated  under 
current  law  even  where  good  cause  exists  for  the  taxpayer's 
failure  to  file  a  proper  return.   The  Commissioner  of  Revenue 
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should  be  provided  with  the  authority  to  abate  double  assessments 
if  good  cause  exists  for  the  failure  to  file  a  proper  return. 

•  Authorize  the  Appellate  Tax  Board  to  handle  cases  involving  less  than 
$5y000  on  an  informal  basis. 

The  Appellate  Tax  Board  should  be  given  authority  to  handle 
cases  involving  less  than  $5,000  on  an  informal  basis.   The 
United  States  Tax  Court  has  a  similar  small  case  procedure,  used 
primarily  by  litigants  representing  themselves  in  cases  where  the 
amounts  at  stake  are  not  sufficient  to  warrant  the  expense  of 
engaging  counsel . 

•  Postpone  the  filing  date  to  the  extended  due  date  for  claims  for 
reimbursement  of  sales  taxes  paid  on  worthless  accounts. 

Under  current  law,  claims  for  refund  of  sales  taxes  paid  on 
worthless  accounts  must  be  filed  by  April  15th  of  the  year 
following  the  year  in  which  the  account  is  determined  to  be 
worthless.   Since  most  sizable  calendar-year  corporations  do  not 
complete  their  federal  tax  return  until  the  following  October 
(because  their  due  date  is  routinely  extended) ,  and  since  many 
large  corporations  operate  on  a  fiscal -year  basis,  amassing  the 
necessary  information  to  prepare  and  file  these  refund  claims  by 
April  15th  can  be  burdensome.   The  filing  date  for  these  claims 
should  be  postponed  until  the  extended  due  date  of  the  return  for 
the  year  in  question. 
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•  Permit  combined  filing  for  out-of-state  business  partners  and  for  out-of- 
state  shareholders  in  corporations, " 

The  Commission  recommends  that  the  Department  of  Revenue 
promulgate  regulations  permitting  combined  filing  for  1)  out-of- 
state  partners  in  a  partnership  doing  business  in  Massachusetts, 
and  2)  out-of-state  shareholders  in  an  S  corporation  doing 
business  in  Massachusetts.   New  York,  California,  and  many  other 
large  industrial  states  have  similar  provisions. 

Draft  legislation  pertaining  to  the  Commission's 
recommendations  on  tax  administrative  reform  is  presented  in 
Appendix  3 . 
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Recommendation  4 
Further  Analysis  of  Business  Taxes 

"The  Commission  recommends  that  further  analysis  of  business  taxes 
be  undertaken  as  more  information  becomes  available  for  review.    The  fact 
that  this  Commission  has  not  recommended  reform  of  a  particular  tax  or 
tax  policy  does  not  represent  a  determination  by  members  of  the 
Commission  that  further  reform  is  unnecessary  or  inappropriate. " 

In  its  short  lifetime,  this  Commission  has  produced  a 
remarkable  amount  of  policy  analysis,  including  the  examination 
of  large,  comprehensive  sets  of  tax  data.   Obviously,  however,  it 
has  not  been  able  to  analyze  all  issues  in  business  tax  policy 
currently  confronting  the  Commonwealth.   Much  detailed  empirical 
analysis  should  be  performed  on  an  ongoing  basis  so  that  the 
Commonwealth  can  continue  to  monitor  the  equity,  neutrality, 
simplicity,  and  competitiveness  of  its  business  tax  structure. 
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Recommendation  5 
Improvements  in  the  Commonwealth's  Auditing 
Practices  and  Collection  of  Business  Tax  Return  Data 
ttIt  is  in  the  best  interest  of  tax  administration,  fairness,  and  the 
public's  confidence  in  our  tax  system  that  the  Department  of  Revenue  rehire 
fired  auditors;  improve  collection  of  data  on  corporations,  banks,  and 
insurance  companies;  and  produce  such  data  in  a  manner  that  is  more 
informative  and  user-friendly.    These  efforts  should  include,  but  not  be 
limited  to: 

•  studying  the  effectiveness  of  tax  expenditures,  including  tax  credits, 
in  creating  new  jobs  in  Massachusetts  by,  in  part,  merging  taxpayer  data 
with  employment  data  from  the  Department  of  Employment  and  Training; 
and 

•  completing  work  on  a  weighted  sample  of  1990  data,  to  better 
estimate  tax  expenditures  for  the  universe  of  corporate  taxpayers.    This 
should  also  be  done  for  all  subsequent  tax  years.  " 

The  number  of  auditors  has  decreased  from  430  in  FY89  to  32  0 
in  FY94,  due  to  state  hiring  freezes,  attrition,  early- 
retirement,  and  Department -wide  layoffs  due  to  budget  cuts.   The 
Commission  recommends  that  additional  auditors  be  hired  and  given 
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necessary  analytical,  logistical,  and  statistical  support. 

While  the  Commission,  with  the  able  cooperation  of  the 
Department  of  Revenue,  prepared  sets  of  Massachusetts  corporate 
tax  return  data  unparalleled  in  their  detail  and  scope,  the 
manner  in  which  the  Commonwealth  collects  data  for  the  purpose  of 
tax  policy  analysis  could  be  changed  to  exploit  further 
potentially  important  research  opportunities.   Some  information 
is  not  put  in  machine- readable  form  because  1)  While  potentially 
interesting  for  research  purposes,  data  are  costly  to  capture. 
Consequently,  when  not  crucial  to  tax  administration  and 
enforcement  and  when  no  prospective  research  purpose  exists, 
certain  data  are  reviewed  and  filed  but  not  put  into  machine - 
readable  form.   2)  The  information  is  supplied  in  a  nonstandard 
format  that  is  difficult  for  keypunchers  to  enter  in  the  manner 
that  the  taxpayer  intended  (for  example,  in  a  supplementary 
computer- generated  spread  sheet) .   Evidently,  when  keypunchers 
encounter  such  difficult -to- read  information,  they  may  fail  to 
enter  it  if  not  essential  because  the  time  taken  would  cause 
errors  or  delays  in  processing  refunds  or  crediting  payments 
absent  any  additional  processing  personnel.   This  problem  is 
especially  acute  for  information  regarding  some  apportionment 
computations  and  detailed  information  concerning  the  individual 
members  of  a  combined  filer.   The  Department  of  Revenue  should 
instruct  keypunchers  to  enter  any  data  deemed  relevant  to  clearly 
articulated  research  purposes. 
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The  Department  of  Revenue  should  make  an  effort  to  encourage 
taxpayers  to  file  all  required  information  using  the  proper 
forms . 

Once  these  additions  have  been  made  to  the  data  that  the 
Department  captures,  it  should  use  the  additional  data  to  examine 
the  budgetary  cost -effectiveness  of  state  tax  expenditures, 
including  tax  credits,  in  inducing  changes  in  desirable  economic 
behavior,  such  as  investment  or  hiring.   The  Commission  has  two 
specific  suggestions  for  enhancing  the  Department's  ability  to 
make  such  evaluations.   First,  it  should  explore  the  possibility 
of  merging  its  micro  tax  return  data  with  micro  employment  data 
now  routinely  collected  by  the  Department  of  Employment  and 
Training  in  order  to  evaluate  the  effectiveness  of  tax  credits 
designed  to  create  jobs.   Second,  it  should  complete  the 
construction  of  a  sample  of  1990  tax  data  similar  to  one  that  it 
has  already  created  for  1986,  weighted  by  industry  and  firm  size. 
Such  a  sample  should  be  constructed  for  all  subsequent  taxable 
years . 
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Recommendation  6 
Creation  of  a  Task  Force  to  Study  Insurance  Tax  Reform 

"  The  Commission  recommends  that  the  General  Court  establish  a  task 
force  to  review  the  findings  of  the  Commission  and  its  consultant  and  to 
examine  various  options  for  improving  insurance  taxation  in  Massachusetts 
with  consideration  given  to  equity ,  economic  development,  competitiveness, 
and  revenue. " 

In  its  draft  working  paper  prepared  for  the  Commission,  the 
Commission's  consultant,  Price  Waterhouse  Washington  National  Tax 
Services,  explained  both  the  inequities  and  distortions  created 
by  Massachusetts'  current  taxation  of  insurance  companies  and  the 
difficult  trade-offs  involved  in  any  attempts  to  remedy  them. 
Specifically,  the  consultant  found  that: 

•  Tax  rules  in  Massachusetts  place  domestic  (Masssachusetts- 
based)  insurers  at  a  competitive  disadvantage  relative  to  foreign 
insurers  (insurance  companies  based  in  other  states) .  Domestic 
insurance  companies  pay  both  a  Massachusetts  premiums  tax  and  a 
Massachusetts  investment  income  tax,  while  foreign  insurers  pay  a 
premiums  tax  but  not  an  income  tax.   This  disparity  causes  loss 
of  market  share  for  domestic  insurers  in  Massachusetts. 
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•  Imposing  investment  income  taxes  on  foreign  companies 
doing  business  in  Massachusetts  would  have  a  negative  impact  on 
the  Commonwealth's  domestic  companies  because  of  retaliatory  tax 
provisions  in  other  states. 

•  Repealing  the  investment  income  taxes  on  domestic 
insurance  companies  by  itself  would  result  in  revenue  loss  to  the 
Commonweal th . 

Given  these  complexities  and  difficult  trade-offs,  the 
Commission  urges  further  study  of  insurance  taxation  by  a  task 
force  devoted  exclusively  to  this  purpose.   In  the  course  of  its 
study,  the  task  force  should  ask  the  Department  of  Revenue  to 
analyze  tax  data  from  insurance  company  tax  returns  in  a  manner 
similar  to  the  Commission's  analysis  of  tax  data  from  corporate 
excise  tax  returns. 
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PART  HI:  MOTIONS  FILED  BY  COMMISSION 
MEMBERS  BUT  NEVER  PUT  TO  A  VOTE 


During  the  week  prior  to  the  Commission's  final  meeting,  two 
sets  of  motions  were  filed,  one  by  Speaker  Charles  Flaherty  and 
the  other  by  Howard  Foley,  David  Spina,  and  Michael  Widmer.   Both 
sets  of  motions  are  presented  in  full  in  Appendix  7.   Several  of 
the  motions  filed  were  not  put  to  a  vote.   Two  of  them  dealt  with 
issues  not  addressed  by  the  recommendations  that  the  Commission 
ultimately  adopted:   the  elimination  of  "pay  to  play"  and  the 
exemption  of  certain  small  businesses  from  the  minimum  corporate 
excise  tax. 

•  Elimination  of  "Pay  to  Play  " 

This  motion,  submitted  by  Howard  Foley,  David  Spina,  and 
Michael  Widmer,  recommended  that  taxpayers  be  allowed  to  stay 
payment  of  assessed  taxes  while  appeals  are  being  pursued  at  the 
Department's  Abatement  Bureau  or  at  the  Appellate  Tax  Board. 
Currently,  if  a  taxpayer  does  not  pay  assessed  taxes,  the 
taxpayer  may  still  contest  the  tax  liability,  but  the  Department 
can  proceed  with  collection  efforts  against  the  taxpayer  during 
the  course  of  the  appeals.   In  short,  the  taxpayer  must  "pay"  its 
tax  liability  before  litigating  its  dispute  (that  is,  "play"  in 
the  litigation  process) .   The  federal  government  and  most  other 
states  allow  taxpayers  to  stay  payment  of  taxes  pending  appeal . 
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This  issue  was  aired  extensively  in  correspondence  to  the 
Commission,  at  meetings  with  Commission  staff,  at  one  Commission 
meeting,  and  at  the  hearing  held  by  the  Commission  in  Worcester. 
Proponents  of  eliminating  "pay  to  play"  argued  that  1)  it  imposes 
a  significant  hardship  on  many  small  businesses,  even  in  some 
cases  driving  firms  into  bankruptcy;  2)  it  deters  businesses  from 
litigating  even  when  they  have  a  good  case,  thereby  effectively 
depriving  them  of  the  opportunity  to  air  their  grievances  before 
a  court  of  law;  and  3)  it  harms  the  Commonwealth's 
competitiveness  in  that  most  other  states  do  not  have  this 
practice. 

While  the  Department  of  Revenue  indicated  to  the  Commission 
that  it  did  not  oppose  this  proposal  in  principle,  it  raised  a 
number  of  concerns.   First,  DOR  argued  that  the  proposal  may  have 
a  significant  impact  on  the  Commonwealth's  cash  flow  in  the 
short-  and  intermediate -run,  depending  on  the  number  of  taxpayers 
that  choose  to  delay  payment  of  contested  taxes  and  the  length  of 
time  required  to  resolve  tax  disputes.   However,  DOR  indicated 
that  these  cash  flow  arguments  would  probably  be  ameliorated  if 
it  were  granted  authority  to  settle  prior  to  tax  assessments. 
This  is  one  of  the  components  of  the  Commission's  third 
recommendation,  which  calls  for  tax  administrative  reforms  (see 
above) .   The  motion  submitted  by  Commissioners  Foley,  Spina,  and 
Widmer  further  addresses  this  concern  by  recommending  the 
elimination  of  "pay  to  play"  only  on  condition  that:   1)  the 
Department  of  Revenue,  in  conjunction  with  representatives  of  the 
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tax  practitioner  community  and  the  Tax  Equity  Alliance  of 
Massachusetts,  undertake  an  analysis  of  the  cash  flow 
implications  of  eliminating  pay  to  play;  and  2)  its  elimination 
"be  implemented  in  such  a  way  that  cash  flow  problems  for  both 
taxpayers  and  the  Commonwealth  are  minimized." 

Second,  DOR  maintained  that  the  proposal  leaves  the 
Commonwealth  with  inadequate  protection  against  taxpayers  who 
choose  to  leave  the  jurisdiction  or  who  become  insolvent  while 
appeals  are  pending.   Collection  problems  are  less  important  to 
the  federal  government,  DOR  argued,  because  the  IRS  can  reach 
taxpayers  anywhere  in  the  United  States,  and  taxpayers  rarely 
leave  the  country  to  evade  taxation.   Other  states  address 
similar  concerns  by  imposing  late  payment  penalties  on  amounts 
retained  by  taxpayers  who  lose  their  appeals,  by  imposing  fixed 
deadlines  for  tax  tribunal  decisions,  and  by  requiring  taxpayers 
wishing  to  stay  payment  of  taxes  to  post  surety  bonds .   DOR 
contends  that  such  safeguards  should  be  implemented  if 
Massachusetts  does  away  with  "pay  to  play."   The  motion  submitted 
by  Commissioners  Foley,  Spina,  and  Widmer  addresses  this  concern 
by  recommending  that  "the  Department  of  Revenue  be  able  to 
request  certain  taxpayers  to  post  a  bond  or  equivalent  remedy  in 
cases  where  the  Department  can  demonstrate  that  the  collection  of 
the  tax  may  be  in  jeopardy."  (The  Department  believes  that  it 
should  have  unconditional  authority  to  require  the  posting  of 
such  a  bond  and  that  it  should  be  the  responsibility  of  the 
taxpayer  to  demonstrate  that  posting  is  not  necessary.) 
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•  Exempt  Certain  Small  Businesses  from  the  Minimum  Corporate  Excise 
Tax 

Commissioners  Foley,  Spina,  and  Widmer  submitted  a  motion 
recommending  that  the  legislature  exempt  from  the  $456  minimum 
corporate  excise  tax  certain  small  businesses  and  start-ups  with 
less  than  $10,000  in  total  annual  receipts  and  either  a  net  loss 
or  no  Massachusetts  income.   The  sponsoring  Commissioners  noted 
that  few  other  states  impose  minimum  taxes  on  businesses 
regardless  of  their  profitability,  and  those  that  do  impose 
minimum  taxes  lower  than  the  Commonwealth's  (see  Table  3). 
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APPENDIX  1 
Draft  Legislation  Concerning  Expanded,  Coded  Disclosure  Provisions 


AN  ACT  AMENDING  THE  CORPORATE  TAX  DISCLOSURE  PROVISIONS  OF  G.L.  C- 
62C,  §  83. 

SECTION  1.   Subsection  (a)  of  section  83  of  chapter  62C,  as 
appearing  in  the  1992  Official  Edition,  is  hereby  amended  by 
inserting  in  line  25  thereof,  after  the  words  "public  record",  the 
following  words :- 

, provided  that  such  report  or  amended  report  shall  be  available  for 
public  inspection  only  after  the  state  secretary  has  expunged  the 
name  of  the  taxpayer  and  the  location,  including  street  address,  of 
the  taxpayer's  principal  office  as  required  by  subsection  (n). 

SECTION  2.   Subsection  (c)  of  said  section  83,  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (8)  thereof  the 
following  paragraph:- 

(9)   The  amount  of  each  tax  credit  taken  against  the  excise  imposed 
by  chapter  sixty  three,  as  reported  on  form  355A,  355B,  355C-A  or 
355C-B, 

SECTION  3.   Subsection  (d)  of  said  section  83/  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (5)  thereof  the 
following  paragraph:- 

(6)  The  amount  of  each  tax  credit  taken  against  the  excise  imposed 
by  chapter  sixty  three,  as  reported  on  form  63  b.t.c. 

SECTION  4.   Subsection  (e)  of  said  section  83,  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (6)  thereof  the 
following  paragraph:- 

(7)  The  amount  of  each  tax  credit  taken  against  the  excise  imposed 
by  chapter  sixty  three,  as  reported  on  form  DL-1  and  or  DL-2. 

SECTION  5.   Subsection  (f)  of  said  section  83,  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (5)  thereof  the 
following  paragraph:- 

(6)   The  amount  of  each  tax  credit  taken  against  the  excise  imposed 
by  chapter  sixty  three,  as  reported  on  form  63-22. 

SECTION  6.   Subsection  (g)  of  said  section  83,  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (5)  thereof  the 
following  paragraph:- 

(6)   The  amount  of  each  tax  credit  taken  against  the  excise  imposed 
by  chapter  sixty  three,  as  reported  on  form  63-20-23. 

SECTION  7.   Subsection  (h)  of  said  section  83,  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (5)  thereof  the 
following  paragraph:- 

(6)   The  amount  of  each  tax  credit  taken  against  the  excise  imposed 


by  chapter  sixty  three,  as  reported  on  form  63-23. 

SECTION  8.   Subsection  (i)  of  said  section  83,  as  so  appearing, 
is  hereby  amended  by  inserting  after  paragraph  (5)  thereof  the 
following  paragraph :- 

(6)   The  amount  of  each  tax  credit  taken  against  the  excise  imposed 
by  chapter  sixty  three,  as  reported  on  form  176-1. 

SECTION  9.   Section  83  of  chapter  62C,  as  so  appearing,  is 
hereby  amended  by  inserting  after  subsection  (m)  thereof,  the 
following  subsection:- 

(n)   Upon  receipt  of  a  report  filed  under  this  section  the 
state  secretary  shall  assign  the  report  a  number,  chosen  by  the 
state  secretary  at  random,  which  number  shall  be  used  to  identify 
the  report  for  purposes  of  public  inspection  of  the  report  and  any 
amendments  thereto.   Such  numbers  shall  be  assigned  to  each  report 
at  random  each  year,  provided  that  no  taxpayer's  report  shall  be 
assigned  the  same  number  in  any  two  consecutive  years.   The 
state  secretary  shall  make  available  for  public  inspection  copies 
of  all  reports  and  amended  reports  filed  under  this  section  after 
assigning  such  numbers  and  expunging  from  each  copy  the  name  of  the 
taxpayer  and  the  location,  including  street  address,  of  the 
taxpayer's  principal  office. 

SECTION  10.   This  act  shall  take  effect  upon  passage. 


APPENDIX  2 
Draft  Legislation  Concerning  Bank  Tax  Reform 


AN  ACT  RELATIVE  TO  THE  EQUITABLE  TAXATION  OF  FINANCIAL 
SERVICES  PROVIDERS 

SECTION  1: 

Section  1  of  said  Chapter  63  of  the  General  Laws,  as  appearing  in  the  1992 
Official  Edition  is  hereby  amended  by  inserting  in  line  7  after  the  words,  "United  States," 
the  following:  "or  of  any  state  other  than  Massachusetts," 

SECTION  2: 

Section  1  of  said  Chapter  63  of  the  General  Laws,  as  so  appearing  is  hereby 
amended  by  adding  the  following  definition  after  the  definition  of  "bank";    "doing  business 
within  the  commonwealth":    having  a  business  location  in  the  commonwealth;  having 
employees,  representatives  or  independent  contractors  conducting  business  activities  on  its 
behalf  in  the  commonwealth;  regularly  performing  services  in  the  commonwealth; 
regularly  engaging  in  transactions  with  customers  in  the  commonwealth  that  involve 
intangible  property  and  result  in  income  flowing  to  the  bank  from  residents  of  the 
commonwealth;  regularly  receiving  interest  income  from  loans  secured  by  tangible 
personal  or  real  property  located  in  the  commonwealth;  or  regularly  soliciting  and 
receiving  deposits  from  customers  in  the  commonwealth.  The  foregoing  activities  shall  be 
presumed,  subject  to  rebuttal,  to  be  conducted  on  a  regular  basis  within  the 
commonwealth  if  any  of  such  activities  are  conducted  with  100  or  more  residents  of  the 
commonwealth  during  any  taxable  year  or  if  the  bank  has  25  million  dollars  or  more  of 
assets  attributable  to  sources  within  the  commonwealth. 

SECTION  3: 

Section  1  of  said  Chapter  63  as  so  appearing  is  hereby  amended  by  adding  the 
following  paragraph  at  the  end  of  the  definition  of  "net  income":  a  bank  with  its  principal 
place  of  business  outside  the  Commonwealth,  other  than  a  bank  existing  by  the  authority 
of  a  foreign  country,  shall  determine  its  net  income  in  the  Commonwealth  in  accordance 
with  section  3. 

SECTION  4: 

Section  2  of  said  Chapter  63  as  so  appearing  is  hereby  amended  by  inserting  in  line 
2  after  the  words  "as  defined  in  section  one,"  the  following:  "or,  in  the  case  of  a  bank 
with  its  principal  place  of  business  outside  the  Commonwealth,  other  than  a  bank  existing 


by  the  authority  of  a  foreign  country  and  amount  determined  to  be  taxable  under  Section 
3." 

SECTION  5:    Chapter  63  of  the  General  Laws  is  hereby  amended  by  adding  the 
following  new  section  3. 

Section  3.  The  commissioner  shall  determine  the  part  of  the  net  income  of  a  bank 
derived  from  business  carried  on  within  the  commonwealth  as  follows: 

(a)  Net  income  shall  mean  net  income  as  defined  in  section  one.  (b)  If  the  bank 
does  not  have  income  from  business  activity  which  is  taxable  in  another  state,  the  whole  of 
its  net  income  shall  be  taxable  under  section  two.  For  purposes  of  this  section,  a  bank  is 
taxable  in  another  state  if  (1)  in  that  state,  such  bank  is  subject  to  a  net  income  tax,  a 
franchise  tax  measured  by  net  income,  a  franchise  tax  for  the  privilege  of  doing  business  or 
a  corporate  stock  tax,  or  (2)  that  state  has  jurisdiction  to  subject  such  corporation  to  a  net 
income  tax  regardless  of  whether,  in  fact,  that  state  does  or  does  not  impose  such  a  tax. 

(c)  If  the  bank  has  income  from  business  activity  which  is  taxable  both  within  and 
without  this  commonwealth,  its  net  income  shall  be  apportioned  to  this  commonwealth  by 
multiplying  its  net  income  by  a  fraction,  the  numerator  of  which  is  the  payroll  factor  plus 
the  receipts  factor  and  the  denominator  of  which  is  two. 

(d)  The  payroll  factor  is  a  fraction,  the  numerator  of  which  is  the  total  amount  paid 
in  this  commonwealth  during  the  taxable  year  by  the  bank  for  compensation,  and  the 
denominator  of  which  is  the  total  amount  of  compensation  paid  everywhere  during  the 
taxable  year.  Neither  the  numerator  nor  the  denominator  of  the  payroll  factor  shall  include 
compensation  paid  to  an  employee  in  a  state  without  jurisdiction  to  tax. 

As  used  in  this  subsection,  "compensation"  means  wages,  salaries,  commissions 
and  any  other  form  of  remuneration  paid  to  employees  for  personal  services. 
Compensation  is  paid  in  this  commonwealth  if  (i)  the  employee's  service  is  performed 
entirely  within  this  commonwealth;  or  (ii)  the  employee's  service  is  performed  both  within 
and  without  this  commonwealth,  but  the  service  performed  without  this  commonwealth  is 
incidental  to  the  employee's  service  within  the  commonwealth;  or  (iii)  some  of  the  service 
is  performed  in  this  commonwealth  and  (1)  the  base  of  operations  or,  if  there  is  no  base  of 
operations,  the  place  from  which  the  service  is  directed  or  controlled  is  in  this 
commonwealth,  or  (2)  the  base  of  operations  or  the  place  from  which  the  service  is 
directed  or  controlled  is  not  in  any  state  in  which  some  part  of  the  service  is  performed 
but  the  employee's  residence  is  in  this  commonwealth. 

(e)  The  receipts  factor  is  a  fraction,  the  numerator  of  which  is  the  total  receipts  of 
the  bank  in  this  commonwealth  during  the  taxable  year  and  the  denominator  of  which  is 
the  total  receipts  of  the  bank  everywhere  during  the  taxable  year. 


As  used  in  this  subsection,  "receipts"  means  gross  income,  including  net  taxable 
gain  on  disposition  of  assets  and  money  including  net  taxable  gain  on  disposition  of  assets 
and  money  market  transactions  in  the  regular  course  of  the  bank's  trade  or  business.  The 
numerator  of  the  receipts  factor  shall  include,  in  addition  to  items  otherwise  assignable, 
the  following  receipts  attributable  to  the  commonwealth: 

(i)  Receipts  from  the  lease  or  rental  of  real  or  tangible  personal  property 
(including  both  finance  leases  and  true  leases)  shall  be  attributed  to  the  commonwealth  if 
the  property  is  located  in  the  commonwealth.  Property  which  is  security  for  a  loan  shall 
be  considered  to  be  located  in  the  state  in  which  such  property  is  physically  situated. 
Movable  tangible  personal  property  shall  be  considered  to  be  located  in  the  state  in  which 
the  operation  of  the  property  is  entirely  located,  or  if  the  operation  of  the  property  is  in 
two  or  more  states,  in  the  state  which  is  the  principal  base  of  operations  from  which  the 
property  is  sent  out. 

(ii)  Interest  income  and  other  receipts  from  assets  in  the  nature  of  loans 
which  are  secured  primarily  by  real  estate  or  tangible  personal  property  shall  be  attributed 
to  the  commonwealth  if  such  security  property  is  located  in  the  commonwealth. 

(iii)  Interest  income  and  other  receipts  from  consumer  loans  not  secured  by 
real  or  tangible  personal  property  that  are  made  to  residents  of  the  commonwealth 
(whether  at  a  place  of  business,  by  traveling  loan  officer,  by  mail,  by  telephone  or  other 
electronic  means)  shall  be  attributed  to  the  commonwealth. 

(iv)  Interest  income  and  other  receipts  from  commercial  loans  not  secured 
by  real  or  tangible  personal  property  shall  be  attributed  to  the  commonwealth  if  the 
proceeds  of  the  loan  are  to  be  applied  in  the  commonwealth.  If  it  cannot  be  determined 
where  the  funds  are  to  be  applied,  such  income  and  receipts  shall  be  attributed  to  the 
office  of  the  bank  in  the  state  in  which  the  business  applied  for  the  loan.  The  phrase 
"applied  for"  means  initial  inquiry  (including  customer  assistance  in  preparing  the  loan 
application)  or  submission  of  a  completed  loan  application  whichever  occurs  first  in  time. 

(v)  Interest  income  and  other  receipts  from  a  participating  bank's  portion  of 
participation  loans  shall  be  attributed  under  the  rules  set  forth  in  paragraphs  (i)  through 
(iv),  inclusive. 

(vi)  Interest  income  and  other  receipts  including  service  charges  from 
credit  card  and  travel  and  entertainment  credit  card  receivables  and  credit  card  holder's 
fees  shall  be  attributed  to  the  state  to  which  such  card  charges  and  fees  are  regularly  billed. 

(vii)  Merchant  discount  income  derived  from  financial  institution  credit 
card  holder  transactions  with  a  merchant  shall  be  attributable  to  the  state  in  which  the 
merchant  is  located.  In  the  case  of  merchants  located  within  and  without  the  state,  only 
receipts  from  merchants'  discounts  attributable  to  sales  made  from  locations  within  the 
commonwealth  shall  be  attributed  to  the  commonwealth.  It  shall  be  presumed  that  the 


location  of  a  merchant  is  the  address  shown  on  the  invoice  submitted  by  the  merchant  to 
the  taxpayer. 

(viii)  Receipts  from  the  performances  of  fiduciary  and  other  services  shall 
be  attributed  to  the  state  in  which  the  services  are  performed. 

(ix)  Receipts  from  the  issuance  of  travelers  checks  and  money  orders  shall 
be  attributed  to  the  state  in  which  such  checks  and  money  orders  are  purchased. 

(x)  Receipts  from  investments  in  securities  of  the  commonwealth,  its 
political  subdivisions,  agencies  and  instrumentalities  shall  be  attributed  to  the 
commonwealth. 

(xi)  Receipts  from  investments  in  other  securities  and  from  money  market 
instruments  shall  be  apportioned  to  the  commonwealth  based  upon  the  ratio  that  total 
deposits  from  the  commonwealth,  its  residents,  its  political  subdivisions,  agencies  and 
instrumentalities  bear  to  the  total  deposits  from  all  states,  their  residents,  their  political 
subdivisions,  agencies  and  instrumentalities.  In  the  case  of  an  unregulated  financial 
institution  such  receipts  shall  be  apportioned  to  the  commonwealth  based  upon  the  ratio 
that  its  gross  business  income  earned  from  sources  within  the  commonwealth  bears  to 
gross  business  income  earned  from  sources  within  all  states. 

(xii)  All  receipts  located  by  this  rule  in  a  state  without  jurisdiction  to  tax 
shall  be  excluded  from  both  the  numerator  and  denominator  of  the  receipts  factor. 

(f)  if  the  provisions  of  subsections  (a)  through  (e)  of  this  section  are  not  reasonably 
adapted  to  approximate  the  net  income  derived  from  business  carried  on  within  the 
commonwealth,  a  bank  may  apply  to  the  commissioner  or  the  commissioner  may  require 
the  bank  to  have  its  income  derived  from  business  carried  on  within  this  commonwealth 
determined  by  a  method  other  than  that  set  forth  in  subsections  (a)  through  (e)  of  this 
section.  Such  application  shall  be  made  by  attaching  to  its  duly-filed  return  a  statement  of 
the  reasons  why  the  bank  believes  that  the  provisions  of  this  section  are  not  reasonably 
adapted  to  approximate  its  net  income  derived  from  business  carried  on  within  this 
commonwealth  and  a  description  of  the  method  sought  by  it.  A  bank  which  so  applies 
shall,  upon  receipt  of  a  request  therefor  from  the  commissioner,  file  with  the 
commissioner,  under  oath  of  its  treasurer,  a  statement  of  such  additional  information  as 
the  commissioner  may  require. 

If,  after  such  application  by  the  bank,  the  commissioner  determines  that  the 
provisions  of  this  section  are  not  reasonably  adapted  to  approximate  the  bank's  net  income 
derived  from  business  carried  on  within  the  commonwealth,  the  commissioner  shall  by 
reasonable  methods  determine  the  amount  of  net  income  derived  from  business  activity 
carried  on  within  the  commonwealth.  The  amount  thus  determined  shall  be  the  net  income 
taxable  under  section  two  and  the  foregoing  determination  shall  be  in  lieu  of  the 
determination  required  by  subsections  (a)  through  (e)  of  this  section.  If  an  alternative 
method  is  used  by  the  commissioner  hereunder,  the  commissioner,  in  his  discretion,  with 
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respect  to  the  two  next  succeeding  taxable  years,  may  require  similar  information  from 
such  bank  if  it  shall  appear  that  the  provisions  of  subsections  3  (a)  through  (e)  of  this 
chapter  are  not  reasonably  adapted  to  approximate  for  the  applicable  year  the  bank's  net 
income  derived  from  business  carried  on  within  this  commonwealth  and  may  by  reasonable    ■*.* 
methods  determine  such  income  in  the  same  manner  as  if  the  bank  had  applied  to  have  its 
income  so  determined. 

(g)  In  the  case  of  a  bank,  other  than  a  bank  existing  by  the  authority  of  a  foreign 
country,  which  has  income  taxable  both  within  and  without  this  commonwealth,  if  net 
income  as  determined  under  the  provisions  of  this  chapter  does  not  reasonably 
approximate  net  income  derived  from  activity  within  the  commonwealth  for  taxable  years 
beginning  on  or  after  January  1,  1991  and  before  January  1,  1994,  the  bank  may  apply  to 
the  commissioner  of  revenue  to  have  its  net  income  for  such  taxable  years  apportioned  and 
allocated  to  the  commonwealth.  If  such  application  is  approved,  the  tax  imposed  by 
section  two  of  this  chapter  shall  be  measured  by  net  income  apportioned  and  allocated  to 
this  commonwealth.  A  bank  which  so  applies  shall,  upon  receipt  of  a  request  therefore   "^r 
from  the  commissioner,  file  with  the  commissioner,  in  a  form  prescribed  by  the 
commissioner,  a  statement  of  such  additional  information  as  the  commissioner  may 
require.  For  purposes  of  this  subsection,  income  is  taxable  without  the  commonwealth  if 
it  is  subject  to  a  net  income  tax  or  a  franchise  tax  measured  by  net  income  in  another  state 
or  foreign  country  and  such  a  tax  is  actually  imposed. 

SECTION  6.  Chapter  63  of  the  General  Laws  is  hereby  amended  by  striking  out 
sections  1  and  2,  as  appearing  in  the  1992  Official  Edition  and  inserting  in  place  thereof 
the  following  sections: 

Section  1.  When  used  in  sections  one  to  three,  inclusive,  and  section  thirty-eight 
B,  the  following  words  shall,  unless  the  context  otherwise  requires,  have  the  following 
meaning: 

1.  "Bank,"  (a)  any  bank,  banking  association,  trust  company,  federal  or  state 
saving  and  loan  association,  including  all  banks  for  cooperatives  organized  under  the 
United  States  Farm  Credit  Act  of  1933,  whether  of  issue  or  not,  existing  by  authority  of 
the  United  States,  or  of  any  state,  or  of  a  foreign  country,  or  of  any  law  of  the 
commonwealth. 


(b)  any  other  institution,  the  deposits  or  accounts  of  which  are  insured  under  the 
Federal  Deposit  Insurance  Act  or  by  the  Federal  Deposit  Insurance  Corporation,  any  •  : .--- 
institution  which  is  a  member  of  a  Federal  Home  Loan  Bank,  any  other  bank  or  thrift    ■■■■■ 
institution  incorporated  or  organized  under  the  laws  of  a  state  which  is  engaged  in  the 
business  of  receiving  deposits,  any  corporation  organized  under  the  provisions  of  12  US  C 
611-631  and  12  USC  3101;  .     "" 

(c)  Any  corporation  subject  to  chapter  one  hundred  and  sixty-seven  A,  or 
registered  under  the  Federal  Bank  Holding  Company  Act  of  nineteen  hundred  and  fifty- 
six,  as  amended,  or  registered  as  a  savings  and  loan  holding  company  under  the  Federal 
National  Housing  Act,  as  amended,  including  any  subsidiary  which  participates  in  the  filing 
of  a  consolidated  return  of  income  to  the  federal  government; 

(d)  Any  corporation  subject  to  regulation  and  supervision  by  the  Division  of 
Banks  including  but  not  limited  to  corporations  described  in  section  24  of  chapter  93; 
sections  96  to  104  or  section  114C  of  chapter  140;  section  38  of  chapter  167;  section  5  of 
chapter  167B;  chapter  167F;  section  1  of  chapter  171,  except  where  the  assets  of  such 
corporation  are  less  than  $50  million  at  the  end  of  its  taxable  year,  chapter  255B;  Chapter 
25  5C;  Chapter  25  5D;  and  Chapter  25  5E  of  the  General  Laws;  or 

(e)  any  other  corporation  organized  under  the  laws  of  the  United  States,  of  this 
state  or  of  any  other  state  or  of  a  foreign  country  which  is  principally  carrying  on  the 
business  of  a  financial  institution. 

2.  "Business  of  a  financial  institution,"  the  business  that  any  corporation  carries  on 
or  has  the  authority  to  carry  on  if  such  corporation  derives  more  than  fifty  per  cent  of  its 
gross  income,  excluding  non  recurring,  extraordinary  items,  from  loan  origination  or 
lending  activities  (including  discounting  obligations,  credit  card  activities)  in  substantial 
competition  with  a  bank  as  that  term  is  defined  in  sections  1  (a)  through  1  (d). 

3.  "Engaged  in  business  in  the  commonwealth,"  having  a  business  location  in  the 
commonwealth;  having  employees,  representatives  or  independent  contractors  conducting 
business  activities  on  its  behalf  in  the  commonwealth;  regularly  performing  services  in  the 
commonwealth;  regularly  engaging  in  transactions  with  customers  in  the  commonwealth 
that  involve  intangible  property  and  result  in  income  flowing  to  the  bank  from  residents  of 
the  commonwealth;  regularly  receiving  interest  income  from  loans  secured  by  tangible 
personal  or  real  property  located  in  the  commonwealth;  or  regularly  soliciting  and 
receiving  deposits  from  customers  in  the  commonwealth.  The  foregoing  activities  shall  be 
presumed,  subject  to  rebuttal,  to  be  conducted  on  a  regular  basis  within  the 
commonwealth  if  any  of  such  activities  are  conducted  with  100  or  more  residents  of  the 
commonwealth  during  any  taxable  year  or  if  the  bank  has  25  million  dollars  or  more  of 
assets  attributable  to  sources  within  the  commonwealth. 
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4.  (a)  "Gross  income,"  gross  income  as  defined  under  the  provisions  of  the 
Federal  Internal  Revenue  Code,  as  amended  and  in  effect  for  the  taxable  year,  plus  the 
interest  from  bonds,  notes  and  evidences  of  indebtedness  of  any  state,  including  this 
commonwealth. 

(b)  "Net  income,"  gross  income,  other  than  ninety-five  percent  of  dividends 
received  in  any  taxable  year  beginning  on  or  after  January  1,  1997  from  or  on  account  of 
the  ownership  of  any  class  of  stock  if  the  banks  own  fifteen  percent  or  more  of  the  voting 
stock  of  the  corporation  paying  the  dividend,  less  the  deductions,  but  not  credits, 
allowable  under  the  provisions  of  the  Federal  Internal  Revenue  code,  as  amended  and  in 
effect  for  the  taxable  year.  For  taxable  years  beginning  on  or  after  January  1,  1997,  the 
provisions  of  section  two  hundred  and  ninety-one  of  said  code  shall  not  apply;  and  the 
provisions  of  sections  one  hundred  and  seventy-one  (a)(2)  and  two  hundred  and  sixty-five 
of  said  Code  shall  only  apply  to  the  extent  that  the  income  to  which  the  deductions  relate 
is  excludable  from  gross  income.  Deductions  with  respect  to  the  following  items, 
however,  shall  not  be  allowed  except  as  otherwise  provided  in  this  section; 

(i)  dividends  received;  except  as  otherwise  provided  in  this  section; 

(ii)  losses  sustained  in  other  taxable  years;  provided,  however,  that  Massachusetts 
net  operating  losses  which  are  sustained  in  taxable  years  ending  on  or  after  December 
thirty-first,  nineteen  hundred  and  ninety-eight  shall  be  allowed. 

For  purposes  of  this  section,  the  Massachusetts  net  operating  loss  incurred 
in  a  taxable  year  shall  mean  the  amount  by  which  the  exclusions  and  deductions  allowed 
under  this  paragraph  (b),  including  the  dividends  received  exclusion  or  deduction  and  not 
including  the  deduction  for  net  operating  losses  under  this  subsection  4,  exceed  the  gross 
income  for  the  taxable  year  as  defined  in  subsection  4(a).  Losses  sustained  in  any  taxable 
year  may  be  carried  forward  for  not  more  than  five  years  and  may  not  be  carried  back. 

(iii)  taxes  on  or  measured  by  income,  franchise  taxes  measured  by  net  income, 
franchise  taxes  for  the  privilege  of  doing  business  and  capital  stock  taxes  imposed  by  any 
state. 

5.  "State,"  a  state  of  the  United  States;  the  District  of  Columbia;  the 
Commonwealth  of  Puerto  Rico;  any  territory  or  possession  of  the  United  States;  any 
foreign  country;  or  a  political  subdivision  of  any  of  the  foregoing. 

6.  "Taxable  year,"  any  period  for  which  the  bank  is  required  to  make  a  return  to 
the  federal  government. 

Section  2.  (a)  Except  as  provided  for  in  subsection  (b),  every  bank  engaged  in 
business  in  the  commonwealth  shall  pay,  on  account  of  each  taxable  year,  an  excise 
measured  by  its  net  income  determined  to  be  taxable  under  section  three  at  the  following 
rate:  tax  years  beginning  on  or  after  January  1,  1994  but  before  January  1,  1995,  12%  ; 
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on  or  after  January  1,  1995  but  before  January  1,  1996,  11.5%;  on  or  after  January  1, 
1996  but  before  January  1,  1997,  1 1%;  on  or  after  January  1,  1997,  10.5%. 

For  taxable  years  beginning  on  or  after  January  1,  1998,  the  excise  determined 
under  this  section  shall  be  reduced  by  the  credit  determined  under  section  38  M  as 
amended  and  in  effect  for  the  taxable  year. 

For  taxable  years  beginning  on  or  after  January  1,  1998,  if  two  or  more  banks 
participate  in  the  filing  of  a  consolidated  return  of  income  to  the  federal  government,  the 
commissioner  may  require  or  such  banks  may,  if  all  banks  so  participating  elect,  make  a 
single  return  on  their  combined  net  income  for  purposes  of  determining  the  tax  imposed  by 
this  section,  in  which  case  the  tax  shall  be  assessed  to  all  said  banks  upon  their  combined 
net  income  and  collected  from  any  one  or  more  of  them.  Banks  electing  to  file  a  combined 
return  under  this  section  must  continue  to  file  such  a  combined  return  for  each  succeeding 
taxable  year  unless  and  until  they  receive  the  written  prior  approval  of  the  commissioner  to 
file  separate  returns  of  income.  Such  approval  shall  be  granted  only  if  a  valid  business 
purpose,  other  than  a  reduction  of  tax,  exists  for  the  request.  An  application  to  file  such 
separate  returns,  must  be  made  on  or  before  the  due  date,  including  any  extension  of  time, 
for  the  filing  of  the  return  required  under  this  chapter  and  chapter  sixty-two  C.  In 
computing  such  combined  net  income,  the  net  income  of  each  bank  that  has  income  from 
business  activity  which  is  taxable  both  within  and  without  the  commonwealth,  shall  first  be 
separately  apportioned  pursuant  to  the  provisions  of  section  three  and  only  the  resulting 
apportioned  net  income  of  such  bank  shall  be  subject  to  combination.  The  net  income  of  a 
bank  which  is  a  subsidiary  of  another  corporation  or  closely  affiliated  therewith  by  stock 
ownership  shall  be  determined  by  eliminating  all  payments  to  the  parent  corporation  or 
affiliated  corporations  in  excess  of  fair  value,  and  by  including  fair  compensation  to  such 
bank  for  all  commodities  sold  to  or  services  performed  for  the  parent  corporation  or 
affiliated  corporations. 

(b)  Any  corporation  taxable  under  section  1  and  described  in  section  1  (d)  shall 
pay  on  account  of  each  taxable  year  beginning  on  or  after  January  1,  1994  an  excise 
measured  by  its  net  income  determined  to  be  taxable  under  section  3  at  the  rate  of  10.5%. 

SECTION    7:  Section  30  of  said  chapter  63  as  so  appearing,  is  hereby  amended 
by:  in  paragraph  1  deleting  the  word  "or"  where  it  appears  in  line  12,  following  the  words 
"section  eight  hundred  and  fifty-one  of  the  federal  Internal  Revenue  Code  as  amended  and 
in  effect  for  the  taxable  year",  and  adding  in  line  14  after  the  words,  "section  five  hundred 
and  one  of  the  federal  Internal  Revenue  Code  as  amended  and  in  effect  for  the  taxable 
year"  the  following:  "or  corporations  subject  to  tax  under  section  two  of  this  chapter."; 

In  paragraph  2,  deleting  the  word  "or"  where  it  appears  after  the  words  "section 
eight  hundred  and  fifty-one  of  the  federal  Internal  Revenue  code  as  amended  and  in  effect 
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for  the  taxable  year",  and  inserting  after  the  words,  "section  five  hundred  and  one  of  the 
federal  Internal  Revenue  Code,  as  amended  and  in  effect  for  the  taxable  year"  the 
following:  "or  to  such  corporations,  associations  or  organizations  subject  to  tax  under 
section  two  of  this  chapter." 

SECTION  8.  Said  chapter  63,  as  so  appearing,  is  hereby  further  amended  by 
striking  out  section  38B  and  inserting  in  place  thereof  the  following  section: 

Section  38B.  (a)  Every  bank,  domestic  business  corporation  or  foreign 
corporation  which  is  engaged  exclusively  in  buying,  selling,  dealing  in,  or  holding 
securities  in  its  own  behalf  and  not  as  a  broker,  except  securities  of  a  corporation  defined 
in  this  chapter  as  a  DISC,  and  is  not  a  bank  holding  company  under  the  federal  Internal 
Revenue  Code,  as  amended  and  in  effect  for  the  taxable  year,  and,  which  either  applies  to 
the  commissioner  to  be  classified  as  a  security  corporation  before  the  end  of  the  taxable 
year  and  is  so  classified,  or  has  been  so  classified  by  the  commissioner  for  a  prior  taxable 
year  and  such  classification  has  not  been  revoked  before  the  end  of  the  taxable  year,  shall 
pay,  on  account  of  each  taxable  year,  an  excise  equal  to  one  and  thirty-two  one 
hundredths  per  cent  of  the  gross  income,  as  defined  in  section  thirty  of  this  chapter, 
received  by  such  corporation  during  the  taxable  year  or  four  hundred  and  fifty-six  dollars, 
whichever  is  greater. 

(b)  Every  bank,  domestic  business  corporation  or  foreign  corporation,  which  is 
engaged  exclusively  in  buying,  selling,  dealing  in,  or  holding  securities  on  its  own  behalf 
and  not  as  a  broker,  except  securities  of  a  corporation  defined  in  this  chapter  as  a  DISC, 
and  is  a  bank  holding  company  under  the  federal  Internal  Revenue  Code,  as  amended  and 
in  effect  for  the  taxable  year,  and  which  either  applies  to  the  commissioner  to  be  classified 
as  a  security  corporation  before  the  end  of  the  taxable  year  and  is  so  classified,  or  has  been 
so  classified  by  the  commissioner  for  a  prior  taxable  year  and  such  classification  has  not 
been  revoked  before  the  end  of  the  taxable  year,  shall  pay,  on  account  of  such  taxable 
year,  an  excise  equal  to  thirty-three  one  hundredths  per  cent  of  the  gross  income,  as 
defined  in  section  thirty  of  this  chapter,  received  by  such  corporation  during  the  taxable 
year  or  four  hundred  and  fifty-six  dollars,  whichever  is  greater. 

(c)  Any  corporation  taxable  under  this  section  shall  not  be  subject  to  the  excise 
imposed  by  section  two,  thirty-two  or  thirty-nine. 

SECTION  9.  Any  entity  or  group  of  entities  which  has,  for  any  taxable  year 
ending  prior  to  July  1,  1993,  been  taxed  under  any  provision  of  Massachusetts  law  taxing 
net  income  from  business  operations,  other  than  sections  one  through  seven,  inclusive,  of 
chapter  sixty-three  of  the  General  Laws,  will  continue  to  be  so  taxed,  in  lieu  of  being  taxed 
under  said  sections  one  through  seven,  for  taxable  years  ending  before  January  1,  1998. 
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Any  net  operating  loss  carry  forward  or  tax  credit  carry  forward  which  would  be 
available  to  an  entity  described  in  this  section  9  for  its  first  taxable  year  ending  after 
December  thirty-one,  nineteen  hundred  and  ninety  seven  under  the  provisions  of  sections 
30-43  inclusive,  shall  be  made  available  to  the  entity  in  computing  its  tax  liability  under 
section  2  of  Chapter  63  of  the  General  Laws  for  such  taxable  year  and  subsequent  taxable 
years  in  accordance  with  such  regulation  as  may  be  prescribed  by  the  commissioner. 

SECTION  10.  Except  as  otherwise  provided,  the  provisions  of  sections  one,  two, 
three  and  four  of  this  act  shall  apply  for  all  taxable  years  ending  after  June  30,  1993  and 
beginning  before  January  1,  1994. 

SECTION  11.  Section  five  of  this  act  shall  apply  to  all  taxable  years  beginning 
after  June  30,  1993  except  that  for  taxable  years  beginning  before  January  1,  1994  and 
ending  after  June  30,  1993,  section  3  shall  apply  only  to  banks  which  have  their  principal 
place  of  business  outside  the  commonwealth,  other  than  banks  existing  by  the  authority  of 
a  foreign  country. 

SECTION  12.  Sections  six,  seven  and  eight  of  this  act  shall  apply  to  taxable  years 
beginning  on  or  after  January  1,  1994. 

SECTION  13.  Section  nine  of  this  act  shall  apply  to  taxable  years  beginning  on  or 
after  January  1,  1998. 
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APPENDIX  3 
Draft  Legislation  Concerning  Tax  Administrative  Reform 


AN  ACT  RELATIVE  TO  DISPUTE  RESOLUTION 


SECTION  1 .  Section  6  of  chapter  58A  of  the  General  Laws,  as  appearing  in  the 
1992  Official  Edition,  is  hereby  amended  by  striking  out  the  last  sentence  and  replacing 
it  with  the  following  sentence:  During  the  period  allowed  for  the  taking  of  an  appeal,  the 
commissioner  may,  by  agreement  with  the  applicant,  abate  the  tax  in  whole  or  in  part  in 
final  settlement  of  said  application,  subject  to  the  provisions  of  section  thirty-seven  A  or 
section  thirty-seven  C  of  chapter  sixty-two  C. 


SECTION  2.  Section  seven  of  said  chapter  58A,  as  so  appearing,  is  hereby 
amended  by  striking  out  the  last  sentence  of  the  first  paragraph  and  replacing  it  with  the 
following  sentence:  At  any  time  before  the  decision  upon  the  appeal  by  the  board  or  by 
the  appeals  court  under  section  thirteen,  the  appellee  may  abate  the  tax  appealed  from 
in  whole  or  in  part  or  change  its  determination  subject  to  the  provisions  of  section  thirty- 
seven  A  or  thirty-seven  C  of  chapter  sixty-two  C. 


SECTION  3.  Section  37A  of  said  chapter  62C,  of  the  General  Laws,  as  appearing 
in  the  1992  Official  Edition,  is  hereby  amended  by  striking  out  in  lines  1  and  2,  the  words: 
"Notwithstanding  any  other  provision  of  law,  prior  to  a  court  judgement  or  decision  by  the 
appellate  tax  board,". 
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SECTION  4.  Section  37A  of  said  chapter  62C,  as  so  appearing,  is  hereby 
amended  by  striking  out  in  line  37,  the  word  "case",  and  inserting  in  place  thereof,  the 
following  words:  matter  which  is  subject  of  such  agreement,. 


SECTION  5.  Subsection  (a)  of  section  37A  of  said  chapter  62C,  as  so  appearing, 
is  hereby  further  amended  by  striking  out  in  line  6  the  word  "either". 


SECTION  6.  Subsection  (a)  of  section  37A  of  said  chapter  62C,  as  so  appearing, 
is  hereby  further  amended  by  striking  out  in  line  7  the  words:  "or  as  to  the  taxpayer's 
liability". 


SECTION  7.  Said  chapter  62C,  as  so  appearing,  is  hereby  amended  by  inserting 
after  section  37B  the  following  section: 

Section  37C.  (a)  The  Commissioner  may  accept  a  lesser  amount  than  the 
proposed  or  assessed  tax  liability  in  final  and  full  settlement  thereof;  provided,  however, 
that  the  following  conditions  are  met: 

(i)  the  commissioner  finds  that  there  is  significant  doubt  as  to  the  taxpayer's 
liability,  taking  into  account  potential  hazards  of  litigation;  and 

(ii)  the  commissioner  and  the  taxpayer  agree  in  writing  to  the  settlement. 

(b)  After  the  settlement  agreement  is  signed,  neither  the  taxpayer  nor  the 
commissioner  shall  be  permitted  to  reopen  the  matter  or  matters  which  are  the  subject 
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of  such  an  agreement  except  by  reason  of  (1)  fraud;  (2)  misrepresentation  of  a  material 
fact;  or  (3)  mutual  mistake  of  a  material  fact  sufficient  to  cause  a  contract  to  be  reformed 
or  set  aside. 

(c)  The  commissioner  may  promulgate  regulations  to  carry  out  the  provisions  of 
this  section,  including  the  establishment  of  procedures  for  review  of  settlement 
agreements. 

(d)  Where,  under  the  provisions  of  this  section,  an  amount  less  than  the  amount 
of  the  assessed  tax  liability  is  accepted  in  final  and  full  settlement  of  said  liability,  the 
commissioner  shall  abate  the  excess  of  such  liability  over  the  amount  accepted  in 
settlement. 

(e)  Any  tax  liability  settlement  under  this  section  which  is  entered  into  after  the 
commissioner  has  denied  or  is  deemed  to  have  denied  an  application  for  abatement  filed 
pursuant  to  section  thirty-seven  of  this  chapter  and  which  proposes  to  abate  five  hundred 
thousand  dollars  or  more  of  the  tax,  not  including  interest  and  penalties,  shall  be 
submitted  to  the  attorney  general  for  review.  Any  such  settlement  proposal  shall  take 
effect  twenty-one  days  after  its  receipt  by  the  attorney  general,  unless  the  attorney 
general  objects  in  writing  to  the  settlement.  In  the  event  the  attorney  general  objects  to 
the  settlement  proposal,  such  settlement  shall  not  take  effect  until  the  objection  is 
resolved  by  the  commissioner  and  the  attorney  general. 

(f)  The  commissioner  of  revenue  shall  report  to  the  attorney  general  each 
settlement  which  is  described  in  subsection  (e)  and  which  is  less  than  five  hundred 


thousand  dollars.  Said  report  shall  include  the  identity  of  the  taxpayer,  the  type  and 
amount  of  the  tax  and  such  other  information  as  is  necessary  to  convey  the  terms  of  and 
reasons  for  each  such  settlement.  Said  report  is  to  be  prepared  on  a  quarterly  basis  and 
submitted  to  the  attorney  general  no  later  than  forty-five  days  after  the  end  of  each 
calendar  quarter. 


SECTION  8.  This  act  shall  take  effect  three  months  after  the  date  of  its  enactment 
and  shall  apply  to  all  proposed  assessments,  whether  proposed  or  made  before  or  after 
said  date,  except  where  a  full  and  final  settlement  has  been  entered  into  prior  to  said 
date. 


AN  ACT  RELATIVE  TO  TIMELY  FILING/TIMELY  MAILING. 

Section  33A  of  chapter  62C  of  the  General  Laws,  as  appearing  in  the  1992  Official 
Edition,  is  hereby  amended  by  striking  out  the  first  two  paragraphs  and  inserting  in  place 
thereof  the  following  paragraphs: 

Section  33A.  If  any  return,  application  for  abatement  of  tax,  statement  or  other 
document  required  to  be  filed  with  the  commissioner,  or  any  payment  to  the  commissioner 
required  to  be  made  within  a  prescribed  period  or  on  or  before  a  prescribed  date  is,  after 
such  period  or  date,  delivered  by  United  States  mail,  or  by  such  alternative  private 
delivery  service  as  the  commissioner  may  by  regulation  permit,  to  the  office  with  which 
such  return,  application,  statement  or  other  document  is  required  to  be  filed,  or  to  which 
such  payment  is  required  to  be  made,  the  date  of  the  United  States  postmark,  or  other 
substantiating  date  mark  permitted  by  regulation,  affixed  on  the  envelope  or  other 
appropriate  wrapper  in  which  such  return,  application,  statement  or  other  document,  or 
payment,  is  mailed  or  delivered  shall  be  deemed  to  be  the  date  of  delivery  or  the  date  of 
payment  as  the  case  may  be.  This  provision  shall  apply  only  if  (A)  the  postmark  date  or 
other  substantiating  date  mark  permitted  by  regulation  falls  within  the  prescribed  period 
or  on  or  before  the  prescribed  date  (i)  for  the  filing,  including  any  extension  granted  for 
such  filing,  of  the  return,  application,  statement  or  other  document  or  (ii)  for  making  the 
payment  including  any  extension  granted  for  making  such  payment;  and  (B)  the  return, 
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application,  statement  or  other  document,  or  payment  was,  within  the  time  prescribed  in 
clause  (A),  deposited  in  the  mail  in  the  United  States  in  an  envelope  or  other  appropriate 
wrapper,  first  class  postage  prepaid,  or  delivered  to  such  alternative  private  delivery 
service,  properly  addressed  to  the  office  with  which  the  return,  application,  statement  or 
other  document  is  required  to  be  filed,  or  to  which  such  payment  is  required  to  be  made. 
This  section  shall  apply  to  any  return  required  to  be  filed  under  sections  ten  or 
sixteen  and  any  payment  required  to  be  made  in  connection  therewith  under  section 
thirty-two  or  under  chapters  sixty-four  A  to  sixty-four  J,  inclusive,  or  chapter  one  hundred 
and  thirty-eight  only  if  the  date  of  mailing  or  delivery  to  such  private  delivery  service  falls 
on  or  before  the  second  day  before  such  prescribed  date  and  the  payment  was,  on  or 
before  such  second  day,  mailed  in  the  United  States  in  an  envelope  or  other  appropriate 
wrapper,  first  class  postage  prepaid,  or  delivered  to  such  alternative  private  delivery 
service,  properly  addressed  to  the  office  with  which  such  return  or  payment  is  required 
to  be  made. 


AN  ACT  EXTENDING  TRUSTEE  SALES  TAX  PAYMENT  PRIVILEGES. 

SECTION  1 .  Subsection  1  of  section  5  of  chapter  29  of  the  General  Laws,  as 
appearing  in  the  1992  Official  Edition,  is  hereby  amended  by  striking  paragraph  (c) 
thereof,  and  inserting  in  place  thereof  the  following: 

(c)  The  actual  revenue  for  the  three  preceding  fiscal  years,  itemized  so  as  to  show 
the  sources  from  which  received,  except  that  taxes  under  chapters  sixty-two  B,  sixty-four 
H,  sixty-four  I,  and  sixty-four  G  withheld  or  collected  by  an  employer,  vendor  or  operator 
in  one  fiscal  year,  but  paid  over  to  the  commonwealth  on  or  before  the  due  dates  in  the 
first  month  of  the  following  fiscal  year,  shall  be  credited  to  the  fiscal  year  in  which  they 
were  withheld  or  collected. 


AN  ACT  ALLOWING  ANNUALIZED  ESTIMATED  CORPORATE  TAX  PAYMENTS 

SECTION  1.  Chapter  63B,  as  appearing  in  the  1992  Official  Edition,  is  hereby 
amended  by  adding  after  Section  3  the  following  section: 

Section  3A.  Lower  Required  Installment  Where  Annualized  Income  Installment  is 
Less  Than  the  Amount  Determined  Under  Section  (3) 

(a)  General  rule:  In  the  case  of  any  required  installment,  if  the  corporation 
establishes  that  the  annualized  income  installment  is  less  than  the  amount  determined 
under  section  three  of  this  chapter 

(1)  The  amount  of  such  required  installment  shall  be  the  annualized  income 
installment,  and 

(2)  Any  reduction  made  under  this  section  shall  be  recaptured  by  increasing  the 
amount  of  the  next  required  installment  determined  under  subsection  (c)  of  said  section 
three  by  the  amount  of  such  reduction. 

(b)  Annualized  Income  Installment 

(1)  In  general,  the  annualized  income  installment  is  the  excess  (if  any)  of  - 

(A)  An  amount  equal  to  the  applicable  percentage  of  the  tax  for  the  taxable  year 
computed  by  placing  on  an  annualized  basis  the  taxable  income  - 

(i)  for  the  first  two  months  of  the  taxable  year,  in  the  case  of  the  first  required 
installment 

(ii)  for  the  first  three  months  of  the  taxable  year,  in  the  case  of  the  second  required 
installment 
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(iii)  for  the  first  six  months  of  the  taxable  year,  in  the  case  of  the  third  required 
installment 

(iv)  for  the  first  nine  months  of  the  taxable  year,  in  the  case  of  the  fourth  required 
installment,  over 

(B)  The  aggregate  amount  of  any  prior  required  installments  for  the  taxable  year. 

(2)  Special  rules  - 

(A)  For  purposes  of  this  section,  taxable  income  is  the  preapportioned  taxable 
income  for  the  relevant  period  multiplied  by  the  lesser  of  the  current  or  prior  year 
apportionment  percentage. 

(B)  Taxable  income  shall  be  annualized  by  multiplying  the  taxable  income  for  the 
number  of  months  required  to  be  used  in  subparagraph  (b)(1)(A)  by  twelve  and  then 
dividing  by  that  number  of  months. 

(C)  Applicable  Percentage  - 

In  the  case  of  the  following  The  applicable  percentage 

installment  is: 

First  36.0 

Second  58.5 

Third  81.0 

Fourth  90.0 

(3)  Election  For  Different  Annualization  Periods  - 
(A)  If  a  taxpayer  makes  an  election  under  this  subparagraph  - 
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(i)  Clause  (ii)  of  subparagraph  (A)  of  paragraph  (1)  of  subsection  (b)  shall  be 
applied  by  substituting  four  months  for  three  months, 

(ii)  Clause  (iii)  of  subparagraph  (A)  of  paragraph  (1)  of  subsection  (b)  shall  be 
applied  by  substituting  seven  months  for  six  months,  and 

(iii)  Clause  (iv)  of  subparagraph  (A)  of  paragraph  (1)  of  subsection  (b)  shall  be 
applied  by  substituting  ten  months  for  nine  months,  and 

(B)  If  a  taxpayer  makes  an  election  under  this  subparagraph  - 

(i)  Clause  (ii)  of  subparagraph  (A)  of  paragraph  (1)  of  subsection  (b)  shall  be 
applied  by  substituting  five  months  for  three  months, 

(ii)  Clause  (iii)  of  subparagraph  (A)  of  paragraph  (1)  of  subsection  (b)  shall  be 
applied  by  substituting  eight  months  for  six  months,  and 

(iii)  Clause  (iv)  of  subparagraph  (A)  of  paragraph  (1)  of  subsection  (b)  shall  be 
applied  by  substituting  eleven  months  for  nine  months. 

(C)  An  election  under  subparagraph  (A)  or  (B)  shall  apply  to  the  taxable  year  for 
which  made  and  such  an  election  shall  be  effective  only  if  made  on  or  before  the  date 
required  for  the  payment  of  the  first  required  installment  for  such  taxable  year. 


SECTION  2.    This  act  shall  take  effect  for  taxable  years  beginning  on  or  after 
January  first,  nineteen  hundred  and  ninety-four. 


AN  ACT  RELATIVE  TO  THE  ABATEMENT  OF  DOUBLE  PENALTIES. 

SECTION  1 .  Section  28  of  chapter  62C  of  the  Genera!  Laws,  as  appearing  in  the 
1992  Official  Edition,  is  hereby  stricken  in  its  entirety  and  replaced  with  the  following 
section: 

Section  28.  If  a  person  who  has  been  notified  by  the  commissioner  that  he  has 
failed  to  file  a  return  or  has  filed  an  incorrect  or  insufficient  return  refuses  or  neglects 
within  thirty  days  after  the  date  of  such  notification  to  file  a  proper  return  ,  or  if  a  person 
has  filed  a  false  or  fraudulent  return  or  has  filed  a  return  with  a  willful  attempt  in  any 
manner  to  defeat  or  evade  the  tax,  the  commissioner  may  determine  the  tax  due, 
according  to  his  best  information  and  belief,  and  may  assess  the  tax  and,  in  addition,  may 
assess  a  penalty  of  not  more  than  one  hundred  percent  of  the  tax  so  determined  which 
penalty  shall  be  in  addition  to  the  other  penalties  provided  by  this  chapter. 

If  it  is  shown  that  any  failure  to  file  a  return,  or  the  filing  of  an  incorrect  or 
insufficient  return  is  due  to  reasonable  cause  and  not  due  to  willful  neglect,  any  penalty 
under  this  section  may  be  waived  by  the  commissioner,  or  if  such  penalty  has  been 
assessed,  it  may  be  abated  by  the  commissioner,  in  whole  or  in  part.  In  no  case  may  the 
amount  of  the  penalty  exceed  one  hundred  percent  of  the  amount  of  tax  finally 
determined  to  be  due  under  this  chapter. 


SECTION  2.  Section  38  of  said  chapter  62C,  as  so  appearing,  is  hereby  amended 
by  striking  out  in  lines  4  through  8  the  following  words:  ";  and  if  he  filed  a  fraudulent 
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return,  or  having  filed  an  incorrect  or  insufficient  return,  has  failed  after  notice,  to  file  a 
proper  return,  the  commissioner  shall  not  abate  the  tax  below  double  the  amount  for 
which  the  person  assessed  was  properly  taxable  under  this  chapter". 
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AN   ACT   RELATIVE  TO   ESTABLISHING   A  SMALL-CLAIM   PROCEDURE   FOR 
APPEALS  TO  THE  APPELLATE  TAX  BOARD. 


SECTION  1 .  Chapter  58A  of  the  General  Laws,  as  appearing  in  the  1 992  Official 
Edition,  is  hereby  amended  by  inserting,  after  section  7A,  the  following  section:  - 

Section  7B.  (a)  The  Board  shall  establish  by  rule  a  further  alternative  procedure, 
hereinafter  referred  to  as  the  small  claims  procedure,  for  the  determination  of  petitions 
for  abatement  of  any  tax  or  excise  under  section  thirty-nine  of  chapter  sixty-two  C.  The 
small  claims  procedure  shall  not  be  available  prior  to  the  promulgation  of  said  rules 
pursuant  to  chapter  thirty  A.  Proceedings  under  the  small  claims  procedure  shall  be 
conducted  as  informally  as  possible  in  accordance  with  such  rules  of  evidence,  practice, 
and  procedure  as  the  board  may  prescribe.  To  the  extent  that  the  board  may  consider 
practicable,  the  small  claims  procedure  shall  eliminate  formal  rules  of  pleading,  practice, 
and  evidence,  and  except  for  the  entry  fee  herein  provided,  may  eliminate  any  or  all  fees 
and  costs,  or  may  provide  that  costs  shall  be  in  the  discretion  of  the  board.  The 
chairman  shall  provide  for  the  speedy  hearing  of  all  appeals  to  be  heard  under  the  small 
claims  procedure. 

(b)  The  appellant  may  elect  the  small  claims  procedure,  with  the  approval  of  the 
board,  in  any  case  in  which  the  amount  of  tax  placed  in  dispute  by  the  petition,  does  not 
exceed  (1)  five  thousand  dollars  for  any  taxable  year,  in  the  case  of  a  tax  imposed  by 
taxable  year;  (2)  five  thousand  dollars  for  any  calendar  year,  in  the  case  of  a  tax  imposed 
by  calendar  year;  (3)  five  thousand  dollars  for  any  calendar  year,  in  the  case  of  a  tax 
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Imposed  by  chapter  sixty-four  A  through  sixty-four  J,  inclusive,  and  section  twenty-one  of 
chapter  one  hundred  thirty-eight;  or  (4)  five  thousand  dollars  for  any  taxable  event  or 
transaction  in  the  case  of  any  other  tax.  For  purposes  of  this  section,  the  amount  placed 
in  dispute  is  the  amount  of  tax,  up  to  the  limit  imposed  by  this  subsection,  with  respect 
to  which  the  appellant  is  seeking  abatement.  Where  the  amount  of  tax  which  the 
commissioner  has  refused  to  abate  exceeds  the  limits  imposed  by  this  subsection  the 
appellant  may  nevertheless  elect  the  small  claims  procedure  provided  that  such  election 
shall,  unless  the  small  claims  procedure  is  discontinued  pursuant  to  subsection  (d), 
foreclose  all  rights  to  an  abatement  of  any  amount  of  tax  in  excess  of  such  limits  and  all 
interest,  penalties  or  additions  to  tax  imposed  by  chapter  sixty-two  C  related  to  such 
excess.  For  purposes  of  applying  the  limits  imposed  by  this  subsection  the  amount 
placed  in  dispute  does  not  include  any  interest,  penalty,  or  addition  to  tax  imposed  by 
chapter  sixty-two  C. 

(c)  An  appellant  desiring  to  be  heard  under  the  small  claims  procedure  shall  pay 
to  the  clerk  a  minimum  entry  fee  as  determined  annually  by  the  commissioner  of 
administration  under  the  provisions  of  section  three  B  of  chapter  seven  and  shall  file  an 
election  of  the  small  claims  procedure  and  a  written  statement  of  the  facts  of  the  case 
and  of  the  amount  claimed  in  abatement,  together  with  such  additional  information  as  the 
clerk  may  require.  The  statement  may  be  made  on  forms  to  be  supplied  by  the  board, 
and  if  the  appellant  so  requests,  shall  be  made  out  for  the  appellant  by  the  clerk  or  an 
employee  of  the  board  designated  by  the  board.  The  clerk  shall  then  serve  a  copy  of  the 
statement  upon  the  commissioner.  The  appellant  shall  also  file  a  written  waiver  of  the 
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right  to  appeal  to  any  court.  Within  thirty  days  of  the  service  of  the  statement  the 
commissioner  shall  respond  to  the  assertions  contained  in  said  statement  by  filing  with 
the  board  an  answer  similar  to  that  required  under  the  formal  procedure  provided  by 
section  seven. 

(d)  A  case  conducted  under  the  small  claims  procedure  shall  be  discontinued  upon 
the  request  of  the  appellant  or  the  commissioner  if  such  request  is  made  before  the 
commencement  of  the  hearing.  In  addition,  if  the  board  finds  that  there  are  reasonable 
grounds  for  believing  that  the  amount  of  tax  placed  in  dispute  exceeds  the  jurisdictional 
amount  described  in  subsection  (b)  or  that  the  amount  of  the  excess  is  large  enough  to 
justify  granting  the  request  of  the  appellant  or  the  commissioner,  it  may  discontinue 
further  proceedings  under  this  section.  Upon  any  discontinuance  under  this  section,  the 
proceedings  shall  be  transferred  to  the  formal  docket  and  conducted  in  the  manner 
provided  under  section  seven,  in  which  case  the  statement  required  by  subsection  (c) 
shall  be  considered  to  be  a  petition,  its  service  to  be  service  of  the  petition,  and  the 
waiver  of  the  right  of  appeal  by  the  appellant  to  be  void,  provided  that  the  appellant  shall 
be  required  to  supplement  said  statement  with  such  additional  information  as  would  be 
required  in  a  petition.  If  the  case  is  not  discontinued  before  the  commencement  of  the 
hearing,  the  small  claims  procedure  shall  be  deemed  to  have  been  accepted  by  the 
appellant  and  the  commissioner  and  all  right  of  appeal  waived  by  the  appellant  and 
commissioner.  The  clerk  shall  notify  the  appellant  and  the  commissioner  of  any 
discontinuance  within  five  business  days. 

(e)  The  board  shall  make  a  decision  in  each  case  heard  by  it  under  the  small 
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claims  procedure,  giving  a  brief  written  summary  of  the  reasons  therefor.  No  decision 
shall  grant  an  abatement  of  tax  exceeding  the  amount  of  tax  placed  in  dispute  within  the 
limits  prescribed  in  subsection  (b)  and  with  respect  to  amounts  conceded  by  the  parties, 
(f)  A  decision  entered  in  any  case  in  which  the  proceedings  are  conducted  under 
this  section  shall  not  be  reviewed  in  any  court  and  shall  not  be  treated  as  precedent  for 
any  other  case. 


SECTION  2.  Section  1 3  of  said  chapter  58A,  as  so  appearing,  is  hereby  amended 
by  striking  out  the  sentence  beginning  on  line  7  as  appearing  in  the  1992  Official  Edition 
and  inserting  in  place  thereof  the  following  sentence:  - 

Except  in  cases  heard  under  the  informal  procedure  authorized  by  section  seven 
A  or  under  the  small  claims  procedure  authorized  by  section  seven  B,  the  board  shall 
make  such  findings  and  report  thereon  if  so  requested  by  either  party  within  ten  days  of 
a  decision  without  findings  of  fact. 
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AN  ACT  TO  MODIFY  THE  PERIOD  TO  CLAIM  REIMBURSEMENT  OF  EXCISE  ON 
WORTHLESS  ACCOUNTS. 


SECTION  1 .  Section  33  of  Chapter  64H  of  the  General  Laws,  as  appearing  in  the 
1992  Official  Edition,  is  hereby  amended  by  striking  the  second  sentence  thereof  and 
replacing  it  with  the  following: 

Such  claim  for  reimbursement,  covering  the  amount  of  excise  paid  on  accounts 
determined  to  be  worthless  in  the  vendor's  prior  fiscal  year,  shall  be  filed  on  or  before  the 
due  date,  including  extensions,  of  the  federal  income  tax  return  (or  in  the  case  of  tax 
exempt  organization,  the  federal  information  return)  for  such  prior  fiscal  year. 
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AN  ACT  RELATING  TO  THE  TAXATION  OF  NONRESIDENT  S  CORPORATION 
SHAREHOLDERS 


SECTION  1 .  Section  6  of  Chapter  62  C  of  the  General  Laws,  as  appearing  in  the 
1992  Official  Edition,  is  hereby  amended  by  adding  the  following  subsection: 

(d)  The  commissioner  shall  by  regulation  provide  for  the  filing  of  composite  returns 
by  S  corporations  and  partnerships  on  behalf  of  nonresident  shareholders  or  partners  who 
meet  the  following  criteria: 

(1 )  the  shareholder  or  partner  is  an  individual,  an  S  corporation  trust,  or  the  estate 
or  trust  of  a  deceased  person; 

(2)  the  shareholder  or  partner  is  a  nonresident  for  the  shareholder's  or  partner's 
entire  taxable  year; 

(3)  the  shareholder  or  partner  has  no  other  Massachusetts  source  income  other 
than  income  reported  on  an  another  composite  return  and,  if  the  shareholder  or  partner 
is  married  filing  jointly,  the  shareholder  or  partner's  spouse  has  no  other  Massachusetts 
source  income  other  than  income  reported  on  another  composite  return; 

(4)  the  shareholder  or  partner  elects  to  be  included  in  the  composite  return; 

(5)  the  shareholder  or  partner  waives  the  right  to  claim  any  deduction,  exemption 
or  credit  allowed  under  chapter  sixty-two  other  than  those  attributable  to  the  S 
corporation's  or  partnership's  business  in  the  commonwealth;  and 

(6)  the  shareholder  or  partner  meets  such  other  requirements  as  the  commissioner 
prescribes. 
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AN   ACT   EXTENDING   THE   ABATEMENT   PERIOD    FOR    RETURNS    FILED   ON 
EXTENSION 


SECTION  1 .  Section  37  of  Chapter  62C  of  the  Genera!  Laws,  as  amended  by 
Section  1 22  of  Chapter  11 0  of  the  Acts  of  1 993,  is  hereby  amended  by  striking  out,  in  the 
first  sentence  thereof,  the  phrase  "determined  without  regard  to  any  extension  of  time" 
and  replacing  it  with  the  following  phrase:  "determined  with  regard  to  any  extension  of 
time. 


SECTION  2.  This  act  shall  apply  to  applications  for  abatement  of  tax  filed  on  or 
after  the  effective  date  of  this  act. 


APPENDIX  4 

Legislation  Creating  the  Massachusetts  Special  Commission 

on  Business  Tax  Policy 


House  Bill  No.  6200  was  enacted  into  law  on  October  30,1992 
as  Chapter  218  of  The  Acts  of  1992 


HOUSE    .......  No.    6200 


By  Mr.  Flaherty  of  Cambridge,  petition  of  Charles  F.  Flaherty, 
Richard  A.  Voke,  Carmen  D.  Buell  and  J.  James  Marzilli,  Jr.,  for 
an  appropriation  of  a  certain  sum  of  money  to  provide  for  an 
investigation  by  a  special  commission  (including  members  of  the 
General  Court)  relative  to  the  business  tax  policy  of  the 
Commonwealth.  Rules  (concurrently). 


<Ef)e  Comrnontoealtfj  of  4Ha£*a4ra*ett* 


In  the  Year  One  Thousand  Nine  Hundred  and  Ninety-Two. 


An  Act  making  an  appropriation  and  providing  for  an  investiga- 
tion and  study  by  a  special  com  mission  relative  to  the  business 
tax  policy  of  the  commonwealth. 

( 
I 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  To    provide   for   supplementing   the   general 

2  appropriation  act  and  for  a  certain  new  activity  and  project,  the 

3  sum  set  forth  in  section  two  is  hereby  appropriated  from  the 

4  General    Fund,   for  the   several    purposes   and   subject   to   the 

5  conditions  specified  therein,  subject   to  the  provisions  of  law 

6  regulating  the  disbursement  of  public  funds  and  the  conditions 

7  pertaining  to  appropriations  in  chapter  one  hundred  and  thirty- 

8  three  of  the  acts  of  nineteen  hundred  and  ninety-two,  for  the  fiscal 

9  year  ending  June  thirtieth,  nineteen  hundred  and  ninety-three  or 

10  for  such  period  as  may  be  specified,  the  sum  so  appropriated  to. 

11  be    in    addition,   unless    otherwise   specified,   to    any   amounts 

12  available  for  the  purpose. 

!        SECTION  2. 


%3<)-OIOO  hor  the  expenses  of  the  special  commission  established  in 
section  three  to  make  an  investigation  and  studv  relative 
to  the  business  tax  policy  of  the  commonwealth     200.000. 
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1  SECTION  3.  There  is  hereby  established  pursuant  to  section 

2  two  A  of  chapter  four  of  the  General  Laws,  a  special  commission 

3  to  consist  of  the  speaker  of  the  house  of  representatives,  the 

4  president  of  the  senate,  the  representative  in  congress  from  the 

5  eighth  congressional  district  of  Massachusetts  and  nine  persons 

6  to  be  appointed  by  the  governor,  one  of  whom  shall  be  the 

7  president  of  the  Federal  Reserve  Bank  of  Boston,  who  shall  serve 

8  as   chairman,    one    of  whom   shall    be   the   president   of  the 

9  Massachusetts  AFL-CIO,  one  of  whom  shall  be  a  person  to  be 
10  recommended  by  the  Massachusetts  High  Technology  Council, 
I  I  one  of  whom  shall  be  a  person  to  be  recommended  by  the 

12  Massachusetts  Taxpayers  Foundation,  one  of  whom  shall  be  a 

13  person    to    be    recommended    by   the    Massachusetts    Bankers' 

14  Association,  three  of  whom  shall  be  persons  to  be  recommended 

15  by  the  Tax  Equity  Alliance  for  Massachusetts,  for  the  purpose 
,  •  f6  of  making  an  investigation  and  study  relative  to  the  business  tax 

17  policy  of  the  commonwealth,   including,   but   not   limited   to, 

18  business  tax  disclosure  concerns  raised  by  Question  2  which  will 

19  be  submitted  to  the  people  at  the  nineteen  hundred  and  ninety- 

20  two  state  election. 

21  Such  investigation  and  study  shall  include:  (1)  an  evaluation 

22  of  the  equity,  neutrality  and  simplicity  of  the  commonwealth's 

23  taxes  on  business,  including,  but  not  limited  to:  (a)  an  analysis 

24  of  the  corporation  excise  tax,  the  insurance  excise  tax  and  the 

25  bank  excise  tax;  (b)  an  examination  of  excise  tax  return  data  over 

26  a  period  of  several  years  to  determine  variation  in  tax  payments 

27  and  burdens  across  industries  and  size  categories;  (c)  the  number 

28  and  characteristics  of  businesses  that  have  incurred  little  or  no 

29  excise  tax  liability;  and  (d)  an  analysis  of  the  statutory  basis  why 

30  such  businesses  have  incurred  little  or  no  excise  tax  liability;  and 

31  (2)  an  evaluation  of  the  commonwealth's  business  tax  climate, 

32  including,  but  not  limited  to,  a  comparison  of  the  tax  payments 

33  and   burdens  on   business  in  the  commonwealth  with  the  tax 

34  payments  and  burdens  on  businesses  in  competitor  states.  Said 

35  -comparison  shall  take  into  account  all  taxes  for  which  businesses 

36  are  liable,   including,  but  not   limited   to,  state  excise  taxes  on 

37  businesses,  sales  taxes  on  business  purchases,  and  local  property 

38  taxes    on    businesses.    Said    commission,    in    the    course    of    its 

39  investigation  and  study,  shall  consider  business  lax  disclosure  in 
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40  the  context  of  the  goals  of  equity,  neutrality,  simplicity,  tax 

41  competitiveness,  confidentiality,  and  the  public's  right  to  know, 

42  and  such  other  matters  as  the  commission  deems  necessary  to 

43  accomplish  its  purposes. 

44  Notwithstanding   the    provisions   of  section   twenty-one    of 

45  chapter  sixty-two  C  of  the  General  Laws  or  any  other  general  or 

46  special  law  to  the  contrary,  said  commission  shall  have  access  to 

47  department  of  revenue  tax  return  data  that  it  deems  necessary  to 

48  conduct  its  duties;  provided,  however,  that  such  data  shall  be 

49  provided  by  the  commissioner  of  the  department  of  revenue  in 
.50  such   a   manner   that    identification   of   individual   taxpayers 

51  associated  with  such  data  shall  not  be  disclosed.  No  member  of 

52  the  commission  or  its  staff  shall  employ  any  such  data  for  any 

53  purpose  other  than  carrying  out  the  duties  set  forth  in  this  section. 

54  Nothing  contained  in  this  act  shall  require  said  commissioner  to 

55  provide   information   obtained   by  the  department  of  revenue 

56  through    its    agreements    with    other   states    or   the    federal 

57  government. 

58  No  member  of  said  commission  shall  receive  any  compensation 

59  for  his  services,  nor  shall  any  member  of  said  commission  be 

60  reimbursed  for  any  travel  expenses  or  actual  expenses  incurred 

61  in  carrying  out  his  duties  as  a  member  of  said  commission. 

62  Said  commission  shall  report  to  the  general  court  the  results 

63  of  it  investigation  and  study,  including  a  minority  report,  if  any, 

64  together   with    its    recommendations   and   drafts   of  legislation 

65  necessary  to  carry  said  recommendations  into  effect,  by  filing  the 

66  same  with  the  clerk  of  the  house  of  representatives  on  or  before 

67  June  thirtieth,   nineteen   hundred   and    ninety-three,   who  shall 

68  forward  the  same  to  the  House  committee  on  ways  and  means. 

69  Said  commission  shall  file  a  supplemental   report  thereto,   if 

70  necessary,  together  with  any  necessary  recommendations  and 

7 1  drafts  of  legislation,  with  the  clerk  of  the  house  of  representatives 

72  on  or  before  December  thirty-first,  nineteen  hundred  and  ninety- 

73  three,  who  shall  forward  the  same  to  the  House  committee  on  ways 

74  and  means. 

1  SECTION  4.  This  act  shall  take  effect  upon  its  passage. 
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APPENDIX  5 

Cover  Letter  of  Transmittal  from  the  Governor 

and 
Current  Corporate  Tax  Disclosure  Law 


The  Commonwealth   of  Massachusetts 
Executive  Department 

STATE  HOUSE        •        BOSTON  02133 

(617)  wr.aaoo 


WILUAM  R  WELD 
ARGEO  PAUL  CELLUCCf 


January  14/  1993 


To  the  Honorable  Senate  and  House  of  Representatives: 

Today  X  am  signing  into  lav  H.  6348,  "An  Act  Relative  to 
Public  Reporting  of  Corporate  Tax  Information  and  Analysis  of 
Certain  Tax  Expenditures. *  This  bill  repeals  the  extensive 
disclosure  requirements  of  Question  2  of  the  1992  ballot 
referendum  and  substitutes  a  "slimed-down*  version* 

This  past  October ,  I  signed  into  lav  legislation  creating  a 
Special  Commission  on  Business  Tax  Policy  to  study  and  report  on 
the  business  tax  policy  of  the  Commonwealths  Consequently,  it  is 
my  expectation  that  the  legislation  X  am  signing  today  will  be 
repealed  or  amended  by  legislation  submitted  by  the  special 
Commission  after  it  has  had  the  opportunity  to  make  a 
comprehensive  examination  of  business  tax  disclosure  in  the 
Commonwealth  and  fully  consider  the  goals  of  equity,  neutrality, 
simplicity,  tax  competitiveness,  confidentiality  and  the  public's 
right  to  Know. 


Sincerely, 

William  F.  Weld 
Governor 


gss»  © 


Sections  82  and  83  of  Ch  62c,  d  of  Massachusetts  General  Laws 
Chapter  402,  Acts  of  1992 

-;* 
ACT  TO  REQUIRE  PUBLIC  REPORTING  OF  CORPORATE  TAX  INFORMATION  AND 
ANALYSIS  OF  CERTAIN  TAX  EXPENDITURES r 

SECTION  1.   Subsection  (b)  of  section  5  of  chapter  29  of  the 

General  Laws,  as  added  by  section  5  of  chapter  of  the  acts  of 

1992,  is  hereby  stricken  in  its  entirety. 

SECTION  2.   Section  12A  of  chapter  62C  of  the  General  Laws,  as 

added  by  section  1  of  chapter  of  the  acts  of  1992,  is  hereby 

stricken  in  its  entirety. 

SECTION  3.   Paragraph  (15)  of  of  section  21  of  chapter  62C,  as 

added  by  section  2  of  chapter  of  the  acts  of  1992,  is  hereby 

stricken  in  its  entirety. 

SECTION  4.  Section  21A  of  chapter  62C  of  the  General  Laws,  as 
added  by  section  394  cf  chapter  133  of  the  acts  of  1992,  is  hereby 
stricken  in  its  entirety. 

SECTION  5.   Chapter  62C  of  the  General  Laws,  as  appearing  in 
the  1990  Official  Edition,  is  hereby  amended  by  inserting  therein, 
after  section  81,  the  following  new  sections:- 

Section  82.   (a)  The  commissioner  annually  shall  prepare  and 
publish  an  aggregate  statistical  report  of  taxes  collected  from 
corporations  and  other  businesses,  ether  than  marine  insurance 
companies  taxable  under  section  twenty-nine  A  of  said  chapter 
sixty-three,  that  are  (i)  taxable  under  any  provision  of  chapter 
sixty-three  and  (ii)  required  to  file  a  return  under  section  eleven 
or  twelve  of  this  chapter. 

(b)   The  report  shall  contain  the  following  tax  return  information: 

(1)  The  aggregate  amount  of  tax  collected  under  chapter 
sixty-three; 

(2)  The  aggregate  amount  cf  each  credit,  deduction,  exemption  or 
exclusion  allowed  under  chapter  sixty-three  that  is  determined 
separately  from  any  credit,  deduction,  exemption  or  exclusion  that 
is  allowed  under  the  Internal  Revenue  Code;  provided  that  the 
report  need  not  include  information  recording  any  credit, 
deduction,  exemption  or  exclusion  the  aggregate  amount  cf  which  is 
^ess  than  of  one  million  dciJars  for  the  calendar  year  to  which  the 
report  relates. 

(3}   Such  other  aqcreqate  information  as  the  eommi  ssicner  deems 

appropriate. 

\  ~  !       For  ourposes  of  the  reocrt   the  ■'  e  1  e  v  a  ri  ■*"  ac,,'6Qa-e  ^  ■ 
l ni ormat ion  desiensted  under  subsection  (b)  shall  be  stated 
separately  for  taxpayers  vithin  each  of  several  major  industr 
groups  determined  bv  the  rcTT-.nvi  ss  icn.e:  .   In  a^cirio::.  such 


information  shall  be  stated  separately  for  each  of  the  ranges  of 
amounts  of  relevant  items  included  in. the  reports  required  under 
section  83  of  this  Chapter  as  such  ranges  are  determined  by  the 
commissioner. 

(d)   Each  report  shall  be  based  on  a  period  of  one  calendar  year 
and  shall  include  returns  for  the  taxable  years  beginning  during 
that  calendar  year.   The  report  for  each  period  shall  be  issued 
within  three  calendar  years  of  the  end  of  such  period,  provided 
that  the  first  report  required  by  this  section  shall  be  issued  by 
December  thirty-first  nineteen  hundred  and  ninety-three  and  shall 
be  based  on  tax  return  information  relating  to  taxable  years 
beginning. ;during  the  calendar  year  nineteen  hundred  and  ninety. 
Notwithstanding  any  other  provision  of  this  section,  information 
not  required  to  be  reported  on  Massachusetts  tax  returns  need  not 
be  included  in  reports  relating  to  taxable  years  beginning  before 
January  fir6t,  nineteen  hundred  and  ninety-  three,  and  information 
regarding  the  amount  of  any  excess  tax  credit  or  credits  subject  to 
carry-over  to  future  taxable  years  and  the  -amount  of  domestic  life 
insurance  company  income  subject  to  apportionment  need  not  be 
included  in  reports  relating  to  taxable  years  beginning  before 
January  first,  nineteen  hundred  and  ninety-two. 

<e)   Nothing  in  this  section  shall  allow  or  require  the 
commissioner  to  disclose  the  identity  of  any  taxpayer  that  provides 
tax  return  information  included  in  the  report  required  by  this 
section. 

Section  83.   (a)  (i)  Every  corporation  that  is  required  to  file 
both  a  report  pursuant  to  section  thirteen  or  section  fifteen  of 
the  Securities  and  Exchange  Act  of  1534  and  successor  acts  and  a 
tax  return  pursuant  to  section  eleven  of  this  chapter  and  (ii) 
every  bank  and  every  insurance  company  that  is  required  to  file 
both  a  report  pursuant  tc  the  Securities  and  Exchange  Act  of  1934 
and  successor  acts  or  Title  12  of  the  United  States  Code  or  under 
section  seven  of  chapter  one  hundred  sixty-seven  or  section 
twenty-six  of  chapter  one  hundred  sixty-eight  or  section  eighteen 
of  chapter  one  hundred  seventy  or  section  twenty-two  of  chapter  one 
hundred  seventy-two  or, section  twenty-five  cf  chapter  one  hundred 
seventy-five  and  a  tax  return  pursuant  section  twelve  (a),  (d),  or 
(eh  of  this  chapter  shall: 

report  to  the  secretary  of  state  certain  information  as 
specified  herein  from  such  tax  return  or  other  document  on  a 
form  prepared  by  the  secretary  cf  state  on   or  before  December 
thirty-first,  of  each  year  containing  information  as  specified 
herein  iroc;  its  most  recently  filed  tax  return  or  other 
document  filed  prior  to  June  thirtieth  cf  the  year  the  report 
i  s  c  n  <?  .  provided  that  the  first  report  r  a  c  u  i  r  e  d  b  v  this  section 
shall  be  submitted  to  the  secretary  by  Decencsr  thirty-first. 

Such  form  snail  be  treated 
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hundred  sixty-seven  and  as  part  of  the  annual  report  for 
purposes  of  section  twenty-six  of  chapter  one  hundred 
seventy-f ive,  and  further,  such  report  or  amended  report  shall 
be  maintained  fay  the  secretary  of  state  as  a  public  record. 

(b)  The  forms  of  report  prepared  by  the  secretary  of  state  shall 
be  made  available  to  taxpayers  required  to  report  under  this 
section  no  later  than  November  first  of  each  year,  provided  that 
the  first  such  form  of  report  required  by  this  section  shall  be 
made  available  by  November  first,  nineteen  hundred  and 
ninety-three. 

(c)  In  the  case  of  corporations  that  are  required  to  report  under 
this  section,  such  form  shall  require  the  reporting  of  the 
following  information,  provided  that  where  two  or  more  corporations 
file  a  combined  return  of  income  all  numerical  information  shall  be 
reported  on  a  combined  basis  and  the  names  and  addresses  of  all 
such  corporations  shall  be  listed: 

(1)  The  name  of  the  taxpayer; 

(2)  The  location,  including  street  address,  of  the  principal 
office; 

(3)  Income  taxable  in  Massachusetts  as  reported  on  item  18  of 
schedule  E  of  form  355A  or  355B,  or  column  g  of  item  18  of  schedule 
E  of  form  355C-A,  or  355C-B; 

(4)  The  excise  due,  as  reported  on  [items  to  be  determined]  of  form 
355a  or  355B,  or  the  sum  cf  [itecs  to  be  deterninedj  of  form  255C-A 
or  355C-B; 

(5)  Total  non-income  tax  excise  as  reported  on  item  3  of  form  355A 
or  355B,  or  the  sum  of  items  3  of  form  355C-A  or  355C-E; 

(6)  Gross  receipts  or  sales,  as  reported  on  item  1  of  schedule  E  of 
form  355A  or  355B,  or  the  sum  of  items  1  of  schedule  E  cf  form 
355C-A  or  355C-B; 

(7)  Either  (a)  gross  profit,  as  reported  on  item  2  of  schedule  E  cf 
form  355A  or  355B,  or  the  sum  of  items  2  of  schedule  E  of  form 
35oC-A  or  355C-E,  or  (b)  any  excess  tax  credit  or  credits  subject 
t.c  carry-ever  tc  future  years,  as  determined  by  adding  the  amount 
reported  on  item  28  of  schedule  H  of  form  355A  cr  3555  ?.nd  the 
amount,  reported  on  item  25  cf  schedule  RC  of  form  355A  or  35  SB, 

or  the  sum  cf  items  28  of  schedule  K  of  form  355C-A  c:  355C-B  and 
tne  sum  cf  iieras  30  of  schedule  RC-A  cf  fcrm  355C-A  cr  355C-B;  and 

v o  ;    i u come  sub 3 e c t  o  c  apportionment   s?  recorded  ~ "■    it^m  13  cf 

•  cr-  e  o  -j  j.  c-  5  of  form  35  5A  or  3  5  53,  or  the  eurr  of  items  13  of  schedule 
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:  o  :   in  tne  case  of  banks  reo-.-iroc  :•  o  rer-oi";  under  this  r.ecticn, 


(1)  The  name  of  the  taxpayer; 

(2)  The  location,  including  street  address,  of  the  principal 
office; 

(3)  Income  taxable  in  Massachusetts  as  reported  on  item  7  on  form 
63  B.T.C. ; 

(4)  Total  Massachusetts  excise  or  tax  due,  as  reported  on  item  8 
on  form  63  B.T.C;  and 

(5)  Net  interest  income  as  reported  on  line  3  cf  schedule 
RZ-Income  Statement  of  the  Report  of  Condition  end  Income  filed 
with  the  Federal  Financial  Institutions  Examination  Council  or 
comparable  reports  filed  with  the  Office  of  Thrift  Supervision. 

(e)   In  the  case  of  domestic  life  insurance  companies  required  to 
report  under  this  section,  such  form  shall  require  the  reporting 
of: 

(1)  The  name  of  the  taxpayer; 

(2)  The  location,  including  street  address,  of  the  principal 
office; 

(3)  Premiums  and  income  taxable  in  Massachusetts  as  determined  by 
adding  (i)  items  10  and  11  of  part  1  of  form  DL-1  or  item  12  cf 
part  -2  of  schedule  DL-1A  and  (ii)  item  2  cf  form  DL-2; 

(4)  Total  Massachusetts  excise  or  tax  due  a£  determined  by  adding 
item  8  of  form  DL— 1  and  item  4  cf  form  DL-2 ; 

(5)  Gross  receipts  or  sales  as  reported  on  the  company's  National 
Association  of  insurance  Commissioners  Annual  Statement,  determined 
by  adding  the  amounts  reported  in  columns  3,  4  and  5  of  line  98  of 
schedule  T  of  said  statement  and  the  amounts  reported  on  the 
Summary  of  Operations  on  lines  2  and  6  cf  page  <  of  said  statement; 
and 

(6)  Income  subject  to  apportionment  as  reported  on  item  7  of 
schedule  C  of  form  DL-2. 

(r)   In  the  case  of  domestic  property  and  casualty  insurance 
companies  required  to  report  Under  this  section,-  such  forr;  shall 
require  the  reporting  of: 


i   i  ^ 


Tne  name  of  the  taxoaver; 


pr  inciptl  of f ice ; 


(3)  Premiums  and  income  taxable  in  Massachusetts  as  determined  by  % -,"* 
adding  item  5  of  part  I  of  form  63-22  and  item  10  of  part  II  of 

form  63-22; 

(4)  Total  Massachusetts  excise  or  tax  due  as  reported  on  item  6  of 
form  63-22;  and 

(5)  Gross  receipts  or  .sales  as  reported  on  the  company's  National 
Association ^of  Insurance  Commissioners  Annual  Statement,  determined 
by  adding  the  amounts  reported  in  columns  2  and  8  of  line  98  of 
schedule  T  of  said  Annual  Statement  and  the  amounts  reported  on  the 
Underwriting  ahd  Investment  Exhibit  Statement  of  Income  on  line  12 
of  page  4 -of  said  Annual  Statement. 

(g)  In  the  case  of  foreign  life  insurance  companies  required  to 
report  under  this  section,  such  form  shall  require  the  reporting 
of: 

(1)  The  name  of  the  taxpayer; 

(2)  The  location,  including  street  address  of  the  principal 
office; 

(3)  Premiums  taxable  in  Massachusetts  as  determined  by  adding  (i) 
the  larger  of  item  7  of  part  1  or  column  A  of  part  2  of  form 
63-20-23  and  (ii)  the  larger  of  item  12  of  part  1  or  column  B  of 
part  2  of  form  63-20-23; 

{4}   Total  Massachusetts  excise  or  tax  due  as  reported  on  item  S  of 
form  63-20-23;  and 

(5)   Gross  receipts  cr  sales  as  reported  on  the  company's  National 
Association  of  Insurance  Commissioners  Annual  Statement,  determined 
by  adding  the  amounts  reported  in  columns  3,  4  and  5  of  line  98  of 
schedule  T  of  said  Annual  Statement  and  the  amounts  reported  on  the 
Summary  of  Operations  on  lines  2  and  6  of  page  4  of  said  Annual 
Statement < 

(h)   In  the  case  of  foreign  property  and  casualty  insurance 
companies  required  to  report  under  this  section,  such  form  shall 
require  the  reporting  of: 

( 1 )   The  name  of  t 


cmt  or  ;ne  tax paver; 
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<5)   Gross  receipts  or  sales  as  reported  on  its  National 
Association  of  Insurance  Commissioners  Annual  Statement,  determined^' 
by  adding  the  amounts  reported  in  columns  2  and  8  of  line  98  of 
schedule  T  of  said  Annual  Statement  and  the  amounts  reported  on  the 
Underwriting  and  Investment  Exhibit  Statement  of  Income  on  line  12 
of  page  4  of  said  Annual  Statement. 

(i)   In  the  case  of  preferred  provider  companies  required  to  report 
under  this  section,  such  form  shall  require  the  reporting  of: 

(1)  The  name  of  the  taxpayer; 

(2)  The  location,  including  street  address  cf  the  principal 
office  ; 

(3)  Income  taxable  in  Massachusetts  as  reported  on  item  3  of  form 
176-1; 

(4)  Total  Massachusetts  excise  or  tax  due  as  reported  on  item  4  of 
form  176-1;  and 

(5)  Gross  receipts  or  sales  as  reported  on  line  1  of  schedule  A, 
of  Internal  Revenue  Service  form  1120-PC- 

(j)   Any  taxpayer  required  to  report  under  this  section  which 
chooses  to  supplement  the  foregoing  information  with  additional 
information  may  do  so  on  the  form  provided  by  the  secretary  of 
state* 

(k)   For  purposes  of  this  section,  all  references  to  tax  return  or 
other  forms,  schedules  and  items  are  to  the  Massachusetts 
department  of  revenue  or  ether  forms,  schedules  and  items  used  for 
taxable  or  other  reporting  years  beginning  during  calendar  year 
1991.   Should  any  such  tax  return  or  other  form,  schedule  cr  item 
change  for  any  subsequent  taxable  year,  the  secretary  of  state 
shall  amend  the  form  cf  report  to  require  the  reporting  of  the 
amount  contained  in  the  form,  schedule  or  item  used  for  such 
subsequent  year  that  corresponds  to  the  form,  schedule  and  item 
referenced  herein. 

(1)   Where  the  amount  of  any  item  reported  under  this  section 
changes,  the  taxpayer  shall,  within  thirty  days  of  the  final 
determine  ti  en  of  such  change,  file  an  amended  report  in  a  fern) 
prescribed  by  the  Secretary  of  State. 
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inspection  by  April  first  cf  etch  year  a  list  of  all  taxpayers 

which  are  required  to  file  under  subsection  (a)  of  this  section. 
The  first  list  shall  be  nice  available  bv  April  first,  nineteen 
hundred  and  ninety-four. 
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APPENDIX  6 

Testimony  from  Public  Hearing, 
June  1,  1993 


Massachusetts  Special  Commission 

on 
Business  Tax  Policy 


Public  Hearing 
Worcester  City  Hall.  Worcester,  Massachusetts 

June  1,  1993 


Massachusetts   Special   Commission 

on 
Business  Tax  Policy 

Chairman 

Richard  F.  Syron,  President 
Federal  Reserve  Bank  of  Boston 

Members  of  the  Special   Commission 

The  Honorable  William  M.  Bulger,  President 
Massachusetts  Senate 

Joseph  Faherty,  President 
Massachusetts  AFL-CIO 

The  Honorable  Charles  Flaherty,  Speaker 
Massachusetts  House  of  Representatives 

Howard  Foley ,  President 
Massachusetts  High  Technology  Council 

Robert  Haynes,  Secretary/Treasurer 

Massachusetts  AFL-CIO 

The  Honorable  Joseph  P.  Kennedy  II 
U.S.  House  of  Representatives 

Cynthia  Mann,  Staff  Attorney 
Massachusetts  Law  Reform  Institute 

Robert  Murphy,  President 
Massachusetts  Teachers  Association 

David  A.  Spins,  Vice  Chairman  and  Chief  Financial  Office: 
State  Street  Bank  and  Trust  Company 

The  Honorable  Paul  Tsongas 
Foley,  Hoag  &  Eliot 

Michael  VJidmer,  President 
Massachusetts  Taxpayers  Foundation 


.Research  Director 
Robert  Tannenwald 

Assistant   Director 
Jeannette  Harcroves 


Research  Sta. 

Rachel  Ccnc: 

Eric  Karnows] 

Parr,  Lars- 

Michel e  Monci e]  : 

Anthonv  Stc: 


Counsel 


Ad  12  in  is  t  ra  live   As  s 


Public  Hearing 
Massachusetts  Special  Commission 

on  Business  Tax  Policy 
Worcester  City  Hall,  July  1.  1993 


Attending  Witnesses 


John  Gould,  President  and  Chief  Executive  Officer 

Associated  Industries  of  Massachusetts 2 

Ira  Stepanian,  Chairman  and  Chief  Executive  Officer 

Bank  of  Boston 11 

Dan  Gregory',  Chairman 

Governor's  Council  on  Economic  Growth  and  Technology 21 

Michael  Hanson,  member 

Governor's  Council  on  Economic  Growth  and  Technology 25 

Aaron  Spenser,  Chairman  and  Founder  of  Pizzeria  Uno,  member 

Governor's  Council  on  Economic  Growth  and  Technology 27 

Bruce  Glabe,  Bolt,  Beranek  and  Newman  (representing  Steve  Levy, 
Bolt,  Beranek  and  Newman  and  member,  Governor's  Council 
on  Economic  Growth  and  Technology) *- 28 

Robert  Mclntyre,  Citizens  for  Tax  Justice,  Washington,  D.C 44 

Mitchell  Adams.  Commissioner  of  Revenue 

Massachusetts  Department  of  Revenue 61 

Marc  Goldberg,  President  and  Chief  Executive  Officer 

Massachusetts  Biotechnology  Research  Institute,  and  member  of  the  Board  of 
Directors  of  the  Massachusetts  Biotechnology  Council    70 
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Public  Hearing 

Massachusetts  Special  Commission 

on  Business  Tax  Policy 

Chairman  Svron:    As  I  think  almost  everyone  knows,  last  fall  as  part  of  the 

compromise  on  Question  2  on  the  ballot,  which  had  to  do  with  disclosure,  this 

Commission  was  set  up  to  study  business  tax  policy  in  Massachusetts  from  the 

perspective  of  competitiveness,  its  effect  on  the  economy,  simplicity,  equity,  and 

balancing  the  right  to  know  and  confidentiality.   The  objective  of  the  Commission  is 

to  have  its  work  done  relatively  soon  and  to  have  a  report  to  the  legislature  by  the  end 

of  this  month.  What  we  are  going  to  be  doing  today  is  taking  testimonies  or  views 

from  a  wide  range  of  people.   The  Commission  is  fairly  close  to  the  end  of  its 

process  of  gathering  information.   What  we've  been  doing  thus  far  is  gathering 

information  both  from  listening  to  people,  having  things  submitted  to  us,  and  from 

having  studies  done  by  the  Commission's  staff.    So,  essentially,  we've  been  in  the 

fact-gathering  process.    Very  soon  the  Commission  will  be  getting  together  and 

working  on  recommendations  we  want  to  make  with  any  proposals  for  legislation,  and 

submitting  those  proposals  to  the  legislature.    The  ground  rules  today  are,  and  I 

mentioned  that  we  have  a  substantial  number  of  witnesses,  that  every  witness  will  get 

five  minutes,  then  there  will  be  approximately  three  to  five  minutes  for  questions 

from  the  members  of  the  Commission  that  are  here.    In  a  minute,  I'll  introduce  the 

members  of  the  Commission  that  are  here,  and  then  we'll  go  on  to  the  next  witness. 

If  I  could,  I'll  just  take  a  second  now  and  beginning,  though  not  having  any  particular 

significance,  on  my  left  --  I  was  going  to  say  far  left  --  Joe  Faherty  of 


AFL-CIO.  Howard  Foley,  David  Spina,  State  Street  Bank,  Mike  Widmer,  the  Mass 
Taxpayers  Association  and  Cynthia  Mann  with  Tax  Equity  Alliance  of  Massachusetts. 
So,  if  we  could,  our  first  witness  this  morning  is  John  Gould  from  the  Associated 
Industries  of  Massachusetts.   If  you  could,  Mr.  Gould,  we're  going  to  ask  people  to 
come  up  to  this  microphone  here  —  I  should  have  mentioned  that  —  at  the  table 
because  we  are  taking  minutes  and  recording  what's  going  on.    Thank  you  very 
much. 


John  Gould,  President  and  Chief  Executive  Officer,  Associated  Industries  of 

Massachusetts 

Mr.  Gould:   Thank  you  Chairman  Syron  and  members  of  the  Special  Commission. 
My  name  is  John  Gould.   I'm  president  and  chief  executive  officer  of  Associated 
Industries  of  Massachusetts.    Massachusetts  today  remains  a  very  expensive  state  in 
which  io  do  business.    lis  corporate  taxes  are  pan  of  that  cost  burden.    Equally 
significant.  Workers'  Compensation  and  Unemployment  Insurance  costs  here  are 
among  the  highest  in  the  nation.    Electricity  rates  are  the  second  highest;  water  and 
sewer  charges  are  comparably  high  across  most  of  the  state;  and  health  care  costs  are", 
of  course,  the  highest  in  the  world.    Beyond  these  direct  costs,  the  overlapping  of 
jurisdictions  of  agencies  within  the  government  of  Massachusetts,  as  well  as  extensive 
regulation  on  other  areas  such  as  environmental  affairs,  that  gave  us  a  reputation  for 
red  tape  that  consumes  time  and  money  here  and  carries  well  beyond  our  boundaries. 
The  high  cost  of  doing  business,  or  high  cost  in  terms  of  dollars,  effort  and 
management,  is  held  against  our  state  in  national  and  international  competition.    The 


most  recent  Grant  Thornton  ranking  of  state  climates  for  manufacturing  industry 
leaves  Massachusetts  25th  among  the  29  states  with  high  manufacturing  intensity. 
Massachusetts  ranked  up  in  the  worst  five  of  the  50  states  in  employment  costs,  labor 
costs,  and  energy  costs.   As  most  of  our  large  corporate  employers  are  controlled 
outside  the  state,  and  because  increasing  foreign  investment  is  vital  to  our  future,  an 
anti-business  reputation  can  hurt  us  badly.    Even  our  own  companies  see 
Massachusetts'  business  climate  as  much  worse  than  the  national  climate,  according  to 
consistent  results  of  our  regular  AIM  business  competence  survey.    The  Corporate 
Tax  Disclosure  statute,  which  requires  increased  financial  and  tax  information  for 
more  than  800  employers,  those  publicly  held  operating  in  the  Commonwealth, 
clearly  is  anti-business  and  indeed,  foolish  when  one  considers  that  the  state  has  lost 
over  450,000  jobs  since  1988.   The  real  intent  of  the  Corporate  Tax  Disclosure 
requirement,  actually,  is  to  force  an  increase  in  state  spending.    To  achieve  that  end. 
proponents  are  using  Massachusetts  business  as  a  convenient  scapegoat.    No  other 
state  in  this  nation  imposes  disclosure  requirements  to. the  degree  that  the  current 
statute  mandates  as  of  December  31  of  this  year.    Beyond  that,  implementation  of  the  , 
statute  will  do  much  to  eliminate  the  bipartisan  achievements  made  by  the  legislature 
and  the  administration  during  the  past  two  years.    The  argument  for  tax  disclosure  is 
carefully  described  by  its  proponents  as  a  measure  to  insure  that  businesses  pay  — 
their  fair  share  of  taxes.    However,  the  disclosure  proposed  here  will  not  show  that 
business  in  general  does  not  pay  its  fair  share  for  two  reasons.    First,  the  overall 
figures  are  public  already  and  disclosure  of  individual  corporate  payments  will  add 


little  or  any  general  analysis.    Second,  as  studies  conducted  for  the  Special 
Commission  already  demonstrate,  the  Massachusetts  corporate  income  tax  already  is 
among  the  highest  in  the  nation,  no  matter  what  measure  is  used.    Corporate  tax 
disclosure  is  not  designed  to  enforce  tax  laws  or  to  promote  tax  equity.    Quite  the 
contrary.    The  disclosure  requirement  is  designed  to  generate  public  support  for 
higher  corporate  taxes,  and  then  to  pressure  the  legislature  to  increase  public 
spending.   There  is,  and  will  be,  a  concurrent  clamor  to  eliminate  recently  enacted 
economic  development  tax  incentives,  designed  to  stimulate  needed  new  investment  to 
get  more  than  200,000  unemployed  persons  back  to  work.   Massachusetts  has  neither 
agricultural  nor  mineral  resources  to  bring  at  will.   Our  economy  is  built  on  the 
principal  of  adding  value  to  goods  and  services.    Simply  stated,  we  export  goods  and 
services  and  we  import  cash.   The  dollars  that  employers  generate  is  the  source  of 
'  income  for  our  citizens  and  the  source  of  revenue  for  the  Commonwealth  to  provide 
services,  to  protect  the  public's  wealth,  air,  and  safety.    It  is  unfortunate  that  instead 
of  working  together  to  generate  increased  economic  activity,  which  in  turn  would 
generate  more  jobs  for  people  and  revenues  for  the  state,  employers  find  themselves 
being  used,  defenseless,  unwelcome  and  most  importantly,  unwanted.    I  submit  to  this 
Commission  that  if  a  more  practical  sense  of  economic  reality  and  understanding  is 
not  costed  very  soon,  our  economic  outlook  will  continue  to  be  gloomy  into  the 
longer  term  future.    The  implementation  of  the  Corporate  Tax  Disclosure  statute, 
making  pariahs  of  the  corporate  tax  --  making  pariahs  of  those  who  invest  here  --  will 
noi  encourage  employers,  large  or  small,  to  locate  or  expand  here.    As  opposed  to 
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sanctioning  an  ill-conceived  strategy  that  will  diminish  our  prospects  for  a  needed 

economic  recovery,  AIM  appears  today  to  recommend  that  this  Special  Commission 
endorse  several  legislative  changes  that,  instead  of  reinforcing  recession,  would 
increase  Massachusetts'  investment  attractiveness.   That  legislation  that  I  would 
recommend  to  you  includes  House  2136  Senate  1397,  allowing  the  taxpayer  to 
withhold  payment  of  a  disputed  tax  reliability  pending  a  decision  among  the 
(inaudible)  application  or  on  a  petition  with  the  Appellate  Tax  Board;  House  2137 
Senate  1395,  allowing  a  company  to  make  its  quarterly  estimated  tax  payments  based 
on  its  actual  quarterly  results,  rather  than  on  an  estimate  of  its  annual  earnings; 
House  2143  Senate  1290,  redefining  the  definition  of  corporate  nexus  to  exclude  first, 
the  temporary  bailment  of  property  in  Massachusetts  originated  from  out-of-state 
corporations,  and  second,  negotiations  or  design  work  associated  with  the  purchase  of 
Massachusetts  goods  and  services:  House  2132  Senate  1398,  giving  the  Department  of 
Revenue  (inaudible)  authority  similar  to  that  of  the  Appeals  Officer  to  the  Internal 
Revenue  Service;  House  2148  Senate  1396,  adopting  a  provision  similar  to  that  of  the 
Federal  Tax  Court,  which  allows  corporations  to  attain  a  refund  of  an  overpayment  of 
its  estimated  tax  within  two  and  a  half  months  after  the  company's  year  end;  House 
2138  Senate  1394,  extending  the  period  of  abatement  beyond  the  statutory  three  year 
period  when  the  period  of  assessment  has  been  extended  -- 

Mr,  Gould:    (The  individual  bills)  are  all  attached  to  my  testimony,  Mr.  Chairman. 
It's  AIM's  hope  that  when  the  Commission  completes  its  work  and  makes  its 
recommendations  to  the  general  court  concerning  reform  of  the  Commonwealth's 


business  tax  structure,  it  will  strongly  endorse  the  repeal  of  the  existing  Corporate 
Tax  Disclosure  statute  and,  in  a  much  more  positive  vein,  call  for  approval  of 
legislation  to  bring  the  Commonwealth's  tax  code  more  into  line  with  Federal 
practices  in  order  to  make  the  system  more  efficient  and  user  friendly.   Chairman, 
that  completes  my  testimony  and  I  thank  you  for  the  opportunity  to  be  here  today. 
Chairman  Svron:    Thank  you  very  much,  Mr.  Gould.   It  was  a  very  direct  and  short 
statement  and  is  completely  consistent  with  the  approach  that  you  have  taken  -  your 
association  being  short  and  direct  to  the  point.   We  now  have  some  time  for  some 
questions  for  Mr.  Gould. 

Commissioner  Fahertv:   From  an  equity  point  of  view  (inaudible)  as  we  see  it  -  the 
AFL-CIO  -  that  all  sectors  pay  their  fair  share.   And  from  a  business  point  of  view, 
you  think  that  it  is  fair  that  one  company  take  advantage  of  something  to  do  with  the 
tax  hoarding  and  another  one  can't  because  they  don't  have  the  right  accountant.    If 
there  was  reporting  of  this,  as  we  see  it,  wouldn't  that  put  everybody  on  the  same 
level  playing  field  that  this  is  --. 

Mr.  Gould:   Joe,  I  disagree  with  you.   I  think  that  everybody  should  be  paying  taxes 
according  to  an  agreed-to  legal  formula  and  I  obviously  don't  necessarily  agree  that 
having  the  accountant  in  there  changes  axis.   I  have  not  had  that  experience.   I  was  a 
financial  reporter  for  a  corporation  for  thirteen  years.    I  was  through  three  accounting 
firms  in  the  course  of  those  thirteen  years  and  I  can't  remember  a  case  of  one 
organization  being  able  to  do  something  illegal,  and  if  they  had.  we  would  have  --. 


Commissioner  Fahertv:    Not  illegal.    Fm  not  talking  about  any  illegalities.    When 

we  first  started  getting  the  Commission  set  up,  there  were  reports  of  (inaudible) 

companies  in  Massachusetts,  some  paying  zero  in  taxes  and  others  paying  a  very  large 

amount;   banks  that  paid  no  taxes  whatsoever  and  making  millions  and  millions  of 

dollars. 

Mr.  Gould:   Joe,  in  my  testimony  today  I  mentioned  in  the  formal  testimony  that's 

been  submitted,  I   mentioned  the  fact  that  there  is  still  an  inequity  within  the  bank  tax 

of  Massachusetts,  banks  that  are  based  here  as  opposed  to  banks  who  operate,  but  are 

not  based  here.   There's  an  inequity  in  there  that  should  be  addressed.   I  have  not 

seen  an  occurrence  in  the  thirteen  years  that  I  was  involved,  where  having  a  specific 

accountant  meant  that  you  would  pay  less  taxes.   But  if  that  did  occur,  then,  frankly, 

it  would  be  a  matter  of  legality,  not  of  public  policy. 

Chairman  Svron:    Other  questions0 

Commissioner  Folev:    John,  thank  you  for  your  testimony.    The  proponents  of  the 

disclosure  approach  have  argued  that,  in  some  way,  by  releasing  this  information  and 

having  it  out  in  the  public  domain  it  could  somehow  up  the  economy  in  Massachusetts 

by  showing  that  corporations  or  responsible  corporate  citizens  pay  their  fair  share, 

and  so  forth.    Have  you  ever  heard  that  point  of  view  expressed  from  any  of  your 

members? 

Mr.  Gould:   Howard,  I  have  not  heard  that  expressed  from  any  of  my  members.    I 

have  heard  that  expressed  in  what  I  would  call  undocumented  public  communications 

(inaudible)  -  newspapers,  television,  radio.    Beauty  is  in  the  eye  of  the  beholder  as  far 


as  I'm  concerned.    I  believe  that  there  should  be  a  set  tax  code.    I  believe  there  is  a 
set  tax  code.    I  believe  that  it  is  the  obligation  of  the  State  to  make  sure  that  one 
person,  because  of  whomever  they  hire,  pays  a  lower  tax  should  be  eliminated  if  it 
exists.   But  I  can  tell  you  in  thirteen  years  of  financial  reporting,  I  never  saw  it.   1 
heard  of  a  lot  of  companies  that  didn't  pay  taxes  because  they  didn't  make  any 
money.    And  I  think  that's  a  very  different  thing. 

Commissioner  Foley :    And  in  terms  of  the  analysis  that's  been  done  for  this 
Commission,  do  you  see  anything  there  that  might  suggest  that's  a  reason  for  having 
disclosure? 

Mr.  Gould:  Well,  I  see  the  publicity  and  they  give  me  the  propaganda  (inaudible)  to 
recognize  (inaudible)  as  having  taken  that  point  of  view.  But  I  certainly  don't  believe 
it  is  correct,  nor  do  I  agree  with  it. 

Chairman  Svron:    Thank  you.    Are  there  other  questions  of  the  witness?  Cindy. 
Commissioner  Mann:    I  don't  know  if  you've  had  the  occasion  to  look  at  the  report 
done  for  the  Commission — the  draft  working  paper  on  corporate  taxes — but  there  was 
some  discussion  at  the  Commission's  last  meeting  about  the  variation  among 
businesses  with  respect  to  effective  tax  breaks — how  much  they  were  actually  paying  - 
not  looking  at  nominal  tax  breaks.    And  there  is  clearly  some  variation  and 
disagreement  as  to  how  significant  that  variation  is.    I'm  curious,  from  your  point  of 
view,  from  the  organization  you  represents  point  of  view,  how  significant,  for 
example,  is  a  variation  of  effective  tax  rates  between  a  corporation  with  a  greater 
gross  receipts  was  paying  a  lower  tax  break  -  let's  say  a  5%  lower  effective  tax  rate  - 


than  a  corporation  with  smaller  gross  receipt?   Is  that  disturbing  to  you  broadly  as  an 
organization  and  what  degree  of  disparity  would  you  find  disturbing? 
Mr.  Gould:   I  believe  the  tax  that  is  paid  -  the  effective  tax  that  is  paid  by  any 
organization  -  is  based  on  a  formula  that  exists.    I  am  obviously  strongly  in  favor  of 

those  inducements  to  increase  investment  at  this  point  in  time  with  so  many  people 
unemployed.    I  have  not,  and  I  am  not  totally  familiar  with  it,  but  I  am  aware  of  the 
study  to  which  you  refer  but  I  also  served,  as  I  recall,  with  you  on  a  special  Tax 
Commission  to  discuss  this  same  question.   There  should  be  fairness.   There  should 
be  equity.   And  there  should  be  an  ease  of  understanding  any  tax  regulation.    A  part 
of  that  is  in  the  bills  that  I  have  been  recommending  here  this  morning,  which  have 
been  drafted  nominally  by  ATM.  but  also  by  the  Bar  Association  and  by  the  certified 
public  accounting  agencies.    It  is  unfortunate  that  I  have  been  through  at  least  two 
master  tax  plan  commissions  and  I  have  two  shelves,  as  you  will,  of  unused  material. 
What  I  am  trying  to  get  at  is  I  am  in  no  way  saying  that  there  should  not  be  a  special 
tax  commission  making  recommendations  and  thus,  I'm  here  this  morning.    I  believe 
this  is  the  way  to  come  at  it.    But  I  don't  believe  because  I  happen  to  make  X  as  the    - 
ABC  Company  and  the  DEF  Company  made  X+,  but  used  investment  tax  credits  or 
other  job  producing  mechanisms  in  the  tax  law  that  they  should  not  be  able  to  take 
advantage  of  them. 
Chairman  Svron:    Other  questions  from  the  Commission? 

:    I  just  have  one  question.    You  mentioned  at  the  beginning  of  your  testimony 

AIM's  concern,  and  I'm  aware  of  AIM'S  concern,  about  the  hieh  cost  of  health  care 


10 
in  Massachusetts.    And  recently  there  was  some  disclosure  through  a  report  drafted 

by  Harvard  School  of  Public  Health  (inaudible)  and  I  know  its  been  quite  interested, 

showing  different  financial  realities  of  the  Boston  teaching  hospitals  and  how  those 

realities  have,  in  fact,  have  contributed  significantly  to  the  high  cost  of  health  care  in 

the  Commonwealth.   My  understanding  is  the  organization  has  been  supportive  of  that 

kind  of  disclosure  and  has  found  the  information  revealed  by  that  report  through 

public  information  to  be  informative  and  helpful  in  terms  of  adding  to  the  health  care 

debate.   Is  that  right? 

Mr.  Gould:   No.   We  are  much  more  interested  in  the  fact  that  there  is  a  policy 

which  says  that,  as  a  non-profit,  voluntary  (or  whatever  you  want  to  call  it)  agency, 

there  can  be  an  accumulation  of  cash  that,  without  a  giveback,  if  you  will,  to  the 

community  or  to  the  people.    And  we  stand  behind  that.   We  do  believe  at  this  point 

in  time  that  there  is  a  need  to  do  something  about  health  care  costs.    Our  actual  belief 

is  that  it  will  come  when  and  only  when  there  is  a  national  health  care  program  put 

into  place. 

Chairman  Svron:   Thank  you  very  much,  Mr.  Gould,  for  your  clear  testimony  and, 

since  it  was  appropriate,  the  issue  of  banking  that  was  raised  indirectly.    Ourjiext 

witness  is  Ira  Stepanian  who  is  the  Chairman  and  Chief  Executive  Officer  of  Bank  of 

Boston  Corporation.    While  Mr.  Stepanian  is  on  his  way  up  here,  I  might  mention 

that  the  people,    and  we  have  an  extensive  list  already,  that  are  not  registered  to 

testify,  Miss  Morgan  here  will  take  (that's  if  you  want  to  just  stick  up  your  hand)  a 

list  of  anyone  else  thai  plans  on  making  a  statement.    Thank  you  very  much,  Mr. 


Stepanian,  for  coming  out  to  Worcester  and  we  are  anxious  to  hear  what  you  have  to 
say. 


Ira  Stepanian,  Chairman  and  Chief  Executive  Officer,  Bank  of  Boston 

Mr.  Stepanian:   Thank  you,  Chairman  Syron  and   members  of  the  Massachusetts 
Special  Commission  on  Business  Tax  Policy.    I  want  to  applaud  you  for  your  work  in 
considering  not  only  the  question  of  corporate  tax  disclosure,  but  also  your  review  of 
the  appropriateness  of  the  Massachusetts  tax  burden  on  its  corporations,  insurance 
companies  and  banks.     Massachusetts  has  suffered  through  its  worst  downturn  since 
The  Great  Depression  and  its  on  the  verge  of  recovering  and  needs  an  environment 
that  will  facilitate  that  recovery.    For  banks  that  provide  us  with  capital  to  small  and 
medium  size  business,  there  is  a  need  for  fairness  in  the  competitive  landscape  in 
order  to  maximize  that  opportunity.    Today  the  focus  of  my  remarks  will  be  limited 
to  the  issue  of  why  the  income  of  banks  should  be  apportioned  before  being  taxed  in 
Massachusetts.    Under  the  current  bank  tax  law.  no  bank  in  the  United  States  is  at  a 
greater  competitive  disadvantage  because  of  state  taxes  than  a  Massachusetts  bank 
with  significant  out-of-state  income.    This  occurs  because  in  Massachusetts  tax, is 
100%  of  the  bank's  worldwide  income,  while  imposing  the  highest  franchise  of  any 
state  at  12.54%.    In  addition,  because  Massachusetts  provides  no  apportionment  of  a 
bank's  income  earned  outside  the  Commonwealth,  a  Massachusetts  bank  may  be 
subject  to  double  taxation  by  other  states  and  foreign  governments.    Moreover,  the 
Massachusetts  bank  is  placed  at  a  competitive  disadvantage  with  out-of-state  banks 
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and  some  non-banking  organizations.    Since  Massachusetts  has  no  apportionment 

formula,  it  cannot  require  out-of-state  banking  institutions  doing  business  in 

Massachusetts  to  file  tax  returns  showing  their  Massachusetts  income.   They, 

therefore,  pay  no  Massachusetts  tax  on  that  income.   A  number  of  non-bank  fmancial 

institutions  which  are  in  direct  competition  with  Massachusetts  banks  may  not  be 

effectively  taxed  or  taxed  as  corporations  -  meaning  at  a  more  favorable  tax  rate  and 
able  to  apportion  income  under  the  corporate  tax  statute.    Without  remedial  action, 
the  competitive  disadvantage  of  the  Massachusetts  banks  will  soon  get  even  worse. 
The  Massachusetts  bank  tax  rate  is  generally  conceded  to  be  20-40%  above  the 
national  average.   With  the  likely  increase  in  interstate  banking  and  branching  in  the 
next  few  years,  Massachusetts  will  become  an  even  more  unlikely  place  for  banks  to 
locate  or  even  to  maintain  their  existing  charters  and  home  offices.    Several  years 
aso.  First  National  Bank  of  Boston  challenged  the  right  of  the  Commonwealth  to  tax 
its  worldwide  income.    The  dispute  covered  tax  years  from  1976  to  1990  and  was  the 
subject  of  extended  litigation  before  the  Appellate  Tax  Board.    In  1991,  the  bank  and 
the  Department  of  Revenue  settled  the  case.    The  result  of  the  settlement,  however, 
left  the  status  of  the  current  law  in  substantial  doubt.   I  don't  believe  the 
Commonwealth  would  have  settled  the  case,  unless  it  believed  there  was  some  merit 
to  our  argument.    But  I  do  think  it's  important,  perspectively,  to  avoid  a  recurrence 
of  litigation  in  future  tax  years  and  to  clarify  whether  the  Commonwealth  has  the 
right  to,  or  should  tax  a  bank's  income,  when  some  of  that  income  is  earned  outside 
its  borders.    The  solution— the  method  which  is  utilized  for  virtually  all  other 
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corporations  and  which  has  been  submitted  as  part  of  bank  tax  reform  legislation  in 

each  of  the  past  several  years — is  to  authorize  apportionment  of  income,  using  a 

suitable  formula.   Ironically,  Massachusetts  was  the  first  state  to  allow  business 

corporations  to  apportion  taxable  income  to  the  state  where  it  was  earned. 

Corporation  tax  statute  recognized  early  on  the  realities  that  corporations  earn  income 

both  in-state  and  out-of-state.    Most  states  have  followed  Massachusetts  in  that 

approach.    So  today,  in  1993,  there  is  no  policy  reason  why  the  worldwide  income  of 

Bank  of  Boston,  State  Street  or  Fleet  should  be  taxed  in  a  different  way  from  that  of, 

say,  Digital  or  Raytheon.   Forty  states,  including  Massachusetts,  tax  banks  on  their 

income.   Thirty-four  of  them,  including  all  the  major  states  which  tax  bank  income, 

apportion  income  for  tax  purposes.    These  include  the  major  states  of  California,  New 

York,  Illinois,  Michigan  and  New  Jersey.    Only  five  states  tax  income  without 

apportionment,  and  three  of  those  provide  other  forms  of  relief  for  taxes  paid  to  other 

jurisdictions.    The  remaining  ten  states  either  don't  use  an  income-based  tax  or  don't 

tax  banks.    The  passage  of  bank  tax  apportionment  legislation,  as  well  as  a  clear 

definition  of  those  businesses  performing  the  work  of  fmancial  institutions  that  are 

engaged  in  business  in  the  Commonwealth,  and  a  tax  rate  comparable  to  other 

corporations  would  create  a  level  tax  field  for  Massachusetts  banks.    It  would  treat  all 

banks,  and  bank-like  institutions,  the  same.    It  would  impose  a  Massachusetts  tax  on 

income  earned  in  Massachusetts  on  whatever  kind  of  a  banking  institution,  and  it 

would  be  fair  to  in-state  and  out-of-state  banks.    At  a  time  when  interstate  banking 

and  interstate  branching  make  it  more  and  more  difficult  for  states  to  identify  taxable 
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income  earned  within  their  jurisdictions,  an  apportionment  formula  approach  to  the 

bank  tax  issue  becomes  urgent.    In  Massachusetts,  where  the  bank  statute  is  unique  in 

the  nation  and  where  the  constitutionality  of  that  statute  is  in  doubt,  the  necessity  for 

corrective  action  is  essential.   If  nothing  is  done  to  correct  this  situation, 

Massachusetts  banks  will  continue  to  see  the  state  as  a  relatively  unattractive  place  to 

expand  their  businesses.    Out-of-state  financial  institutions  will  continue  to  be  able  to 

avoid  paying  their  fair  share  of  Massachusetts  taxes,  and  those  local  banks  who 

develop  more  out-of-state  business  income  will  be  increasingly  motivated  to  consider 

other  options  and/or  resort  to  appeals  of  tax  liability  for  future  years,  if  the  current 

statute  is  applied.   These  tax  avoidance  strategies  raise  the  prospect  of  continuing  in 

significant  revenue  and  job  losses  for  the  Commonwealth.   Financial  services  has 

been  named  by  the  Commonwealth's  executive  and  legislative  leaders  as  one  of  the 

key  industries  of  the  Massachusetts  economy  of  the  future,  as  it  is  of  the  present. 

Your  Commission  has  an  unusual  and  timely  opportunity  to  influence  the  future 

economic  health  of  a  home-based  banking  industry  by  recommending  legislation  to 

enact  a  bank  tax  apportionment  law  in  1993.   Thank  you  for  your  consideration  and  I 

would  like  also  to  mention  that  the  Massachusetts  Bankers  Association  has  asked  that 

I  formally  introduce  and  provide  you  with  a  letter  from  Fleet  Bank  which  is  in 

support  of  the  apportionment  argument.    Thank  you,  Mr.  Chairman. 

Chairman  Svron:    Thank  you  very  much,  Mr.  Stepanian.    And  1  should  mention  that 

we  would  like  all  the  witnesses,  if  they  have  something,  to  submit  it  for  the  record,  as 

we  have  been  taking  statements  from  different  sroups  as  we  20  alone.    I  want  to 
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thank  Mr.  Stepanian  very  much  for  his  statement  and  now  open  this  to  any  questions 

that  the  Commissioners  might  have.    Again,  Mr.  Faherty. 

Commissioner  Fahertv:   If  you  got  the  apportionment  that  you  wanted,  would  you 

agree  at  that  time  that  the  banks  should  (inaudible)  corporate  tax  reporting  (inaudible 

phrasing)? 

Mr.  Stepanian:    No,  I  don't.   I  agree  with  Mr.  Gould.    I  think  that  the  fact  that  -- 

we  are  already  unique  in  one  respect  and  that  is  apportionment.   To  substitute  that  for 

another  unique  item,  such  as  disclosure,  would  be  inappropriate  for  all  the  reasons 

that  he  gave. 

Commissioner  Fahertv:   If  you  did  get  the  apportionment,  (inaudible)  loss  of  tax 

revenue  (inaudible)  Commonwealth  of  Massachusetts,  how  would  you  recommend 

that? 

Mr.  Stepanian:   I  think  the  Commission  obviously  has  much  more  of  the  information 

as  to  whether  there  would  be  tax  revenue  loss.    We  are  the  only  institution  that  has 

any  substantial  problem  in  this  regard  at  the  moment.    It's  only  a  bank.    And  it's  only 

a  bank  with  substantial  out-of-state  income.   It's  difficult  for  me  to  know  how  the  ins^ 

and  outs  of  tax  revenue  would  be  affected  by  it  with  the  change  -- 

:  (Question  inaudible)  Massachusetts  (inaudible)  bucket  tax  (inaudible).   The 

(inaudible)  inadequate  tax    (inaudible),  how  would  that  be  paid  up? 
Mr.  Stepanian:    I'm  not  sure  I  said  it's  going  to  be  the  fastest  growing  part  of  the 
economy,  but  interstate  banking  and  interstate  branching  is  going  to  grow  very 
quickly.  I  believe,  over  the  rest  of  this  decade,    i  sussested  in  mv  remarks  thai  all 
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banks  and  bank-like  institutions  that  operate  within  the  Commonwealth  be  taxed  on  a 

comparable  basis.   They  are  not  now  taxed  on  a  .comparable  basis. 

_:   I  don't  necessarily  disagree  with  you  (inaudible)  about  apportionment,  I 

have  to  look  at  where  the  tax  rate  (inaudible)  taxes  coming  from  if  the  banks  get  that 

break,  (inaudible)  tax  reporting. 

:    Well,  I'm  not  sure  it's  a  tax  break.    I  think  it's  tax  fairness. 

:   Tax  equity. 

:   Tax  equity.   Nothing  wrong  with  tax  equity  in  my  opinion. 

:   I  agree.  Tax  equity  is  what  we're  all  looking  for.  (inaudible)  should  be  able 

to  report  why  we're  paying  this  amount  of  taxes. 

Chairman  Svron:   We  (inaudible)  question  at  (inaudible)  time.   Mr.  Spina? 

Commissioner  Spina:   Yes,  sir.   I  think  this  is  first  at  the  question  and  then  at  Mr. 

-Stepanian.    1  think  the  question  assumes  that  the  present  bank  tax  statute  will  generate 

a  certain  level  of  revenue.   We  just  heard  Chairman  Stepanian  state  that  his  bank 

litigated  that  and  then  settled.    And  as  I  understand  the  current  status  of  the  law,  you 

have  the  right  to  litigate  that  again.    So,  if  we're  saying  it  will  be  lost  revenue,  I'm 

wondering  if  we're  not  counting  revenue  that  the  Commonwealth  does  not  now  have. 

In  fact,  we  have  a  flawed  statute  and,  so  to  say  there  is  some  loss  of  revenue,  I  think 

presumes  an  answer  to  a  question  very  much  in  doubt.   I  guess  I  would  like  to  ask 

Mr.  Stepanian  just  to  amplify  the  comment  about  the  status  of  the  current  law  in  the 

Bank  of  Boston  Corporation. 
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Mr.  Stepanian:    Yes.    The  settlement  does  not  preclude  us  from  entering  into 

litigation  once  again  and  we  would  intend  to  if  and  unless  the  law  is  changed  to  tax 

equity. 

:   And  one  would  also  hope  by  then  there  might  be  other  bank  companies  in 

the  state  that  have  significant  out-of-state  income  as  well. 
Chairman  Svron:    But  everyone  would  agree  on  that,  (inaudible)  Ms.  Mann. 
Commissioner  Mann:    Good  morning.   My  question  goes  to  the  issue  of  estimating 
the  extent  of  double  taxation  and  the  revenue  implications  of  (inaudible).   This 
Commission  has  been  struggling  to  try  and  get  updated  data.   The  information  put 
before  the  Commission  through  our  consultants  was  that  five  states  now  effectively 
tax  Massachusetts  banks  that  may  be  doing  in  (inaudible)  states,  and  only  two  of  those 
states,  Tennessee  and  Minnesota  I  believe,  actually  tax  Massachusetts  bank  activity 
without  a  physical  presence  in  that  state.    A  few  years  ago  there  was  a  revenue 
estimate  that,  if  we  were  to  allow  a  credit  to  Massachusetts  banks  for  the  taxes  they 
paid  in  other  states,  that  the  revenue  loss  would  be  minimal  -  that,  in  fact,  there  is 
about  one  to  two  million  dollars  worth  of  taxes  being  paid  by  Massachusetts  banks  to^ 
other  state  jurisdictions.    Do  you  have  information  to  suggest  that  analysis  is  not 
correct  -  that  there  is,  in  fact,  a  substantial  amount  of  double  taxation  going  on  at  this 
point? 

Mr.  Stepanian:  Yes,  there  very  much  is  double  taxation  going  on  at  this  point  and  it 
is  not  limited  to  other  states.  I  am  only  speaking  for  our  organization  at  the  moment. 
We're  taxed  on  all  of  our  income  worldwide,  includins  substantial  earnings  in  Brazil 
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and  Argentina  and  everywhere  else  in  the  world.    We  think  that's  inappropriate.    It's 

not  consistent  with  any  other  corporation  in  this* Commonwealth,  nor  in  this  country 

that  I  am  aware  of. 

Commissioner  Mann:    Let  me  just  ask  you,  though,  on  the  multi-state  issue.    Are 

you  aware  of  the  current  —  maybe  you  are  not  able  to  speak  to  it  —  to  the  current 

situation  in  terms  of  how  it  affects  your  bank  or  banks  generally  with  respect  to 

activities  that  you  may  conduct  in  other  states? 

Mr.  Stepanian:   I  don't  have  the  specific  numbers  as  to  the  tax,  but  yes,  we  are 

taxed  on  all  of  our  income  worldwide,  including  those  states  in  the  United  States  who 

tax  us. 

Commissioner  Mann:   Do  you  know  what  other  states  Bank  of  Boston  pays  taxes  to? 

Mr.  Stepanian:   We  pay  taxes  to  a  number  of  states.   I  don't  have  the  number  or  the 

names. 

Chairman  Svron:    Mr.  Widmer? 

Commissioner  Widmer:    I  have  two  questions,  Mr.  Stepanian.    One  is  how  many 

employees  do  you  have  (the  Bank  of  Boston)  in  the  state  of  Massachusetts?   And 

secondly,  do  you  have  a  way  to  quantify  the  competitive  disadvantage  that  you  are 

placed  at  because  of  the  peculiar  means  of  taxation  that  your  bank  is  put  under?   In 

other  words,  quantify  the  disadvantages  vis  a  vis  an  out-of-state  bank  operating  in 

Massachusetts. 

Mr.  Stepanian:    We  have  about  9.000  employees  in  the  state  of  Massachusetts.    We 

are  a!  a  disadvantage,  in  my  opinion.    I  think  any  time  an  organization's  costs  are 
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clearly  higher  than  every  other  competitor,  and  particularly  in  the  banking  industry 

which  I  believe  has  become  extremely  competitive,  we  are  at  a  disadvantage.    We  pay 

a  higher  tax  rate  and  we  also  pay  a  tax  on  all  of  our  income,  which  is  unlike  any 

other  bank  in  this  country.   That's  a  disadvantage. 

Commissioner  Widmer:    Do  you  have  any  measurement?   Is  it  a  twenty  percent 

disadvantage?   Is  there  any  way  you  have  been  able  to  quantify  it? 

Mr.  Stepanian:   Well,  I  mentioned  in  my  remarks  that  I  think  that  it  generally  can  be 

conceded  that  the  bank  taxes  here  are  20-40%  higher  than  they  are  elsewhere  in  the 

country. 

:   Thank  you.    (inaudible) 

:   Could  I  just  follow  up?  We're  really  struggling  at  the  Commission  to  try  to 

get  a  handle  on  exact  dimensions  of  the  double  taxation,  the  multi-jurisdictional 

problem  that  the  banks  continue  to  raise.    Would  it  be  possible  for  you  representing 

the  Bank  of  Boston  or  in  conjunction  with  other  banks  to  provide  us  after  this  hearing 

with  information  in  whatever  way  you're  comfortable  with  (confidentiality)  as  to  other 

states  in  which  you  are  paying  bank  taxes  and  the  extent  of  that? 

Mr.  Stepanian:   Well,  I  think  I  can  look  at  that.    Obviously  a  lot  of  this  was  - 

included  in  testimony  and  our  litigation  with  the  Department  of  Revenue.    We 

provided  a  great  deal  of  information  at  that  time  and  the  case  was  finally  settled  -  up 

to  a  point  in  time. 

Chairman  Svron:    If  there  are  no  further  questions  for  Mr.  Stepanian.  I  want  to 

thank  him  for  testifying  (inaudible).    Mr.  Foley. 
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Commissioner  Foley:    I  understood  (inaudible)  Joe's  question  and  your  answer 

basically  (inaudible)  fairness  or  equity  (inaudible}  bank  tax  (inaudible)  would 

(inaudible)  support  (inaudible).  Have  you  heard  anyone  in  your  travels  suggest  that 

somehow  the  disclosure  law  would  help  Massachusetts  in  any  way  (inaudible)? 

Mr.  Stepanian:   No.   And  I  thought  this  question  had  to  do  with  the  apportionment. 

I  think  that  apportionment  by  itself  doesn't  necessarily  do  it.   It's  better  than  nothing. 

Disclosure,  I  responded  separately  saying  that  I  don't  think  that  substituting  a  more 

unique  feature  in  the  Commonwealth's  tax  structure  for  another  is  necessarily  the 

right  approach  to  tax  equity.   No.   I  have  not  heard  of  anyone  who  has  supported  tax 

disclosure  as  being  appropriate  or  beneficial  to  the  Commonwealth. 

Chairman  Svron:   Thank  you  very  much,  Mr.  Stepanian,  for  your  testimony. 

Mr.  Stepanian:   Thank  you  very  much. 

Chairman  Svron:    Our  next  witness  or  witnesses  are  Dan  Gregory,  who  was 

previously  Secretary  of  Economic  Affairs  in  Massachusetts  and  is  now  the  Chairman 

of  the  Governor's  Council  On  Economic  Development  Technology.    And  as  I 

understand  it,  Mr.  Gregory,  you  will  be  coming  up  with  a  group  of  people  and  I'll  let 

you  introduce  them  (inaudible).   Thank  you.   And  if  the  Commissioners  could  speak 

directly  to  the  microphones  when  they  are  asking  a  question,  it  would  help  in 

reporting  the  minutes. 
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Dan  Gregory,  Chairman  of  the  Governor's  Council  for  Growth  and  Technology 

Mr.  Gregor\':    Mr.  Chairman  and  members  of  the  Commission,  good  morning.    My 

name  is  Dan  Gregory  and  I  am  here  with  Michael  Hanson  to  my  right,  who  was  a 

former  bank  Commissioner  and  a  current  member  of  the  Governor's  Council  for 

Economic  Growth  and  Technology.    Also  with  me  is  Aaron  Spenser,  Chairman  and 

Founder  of  Pizzeria  Uno.  who  is  a  member  of  the  Governor's  Council.    And  finally, 

Bruce  Glabe  who  is  with  me  on  behalf  of  Steve  Levy  of  Bolt,  Beranek  and  Newman 

who  is  a  member  of  the  Governor's  Council.   We  want  to  thank  you  for  the 

opportunity  to  appear  here  today  to  present  our  views.   I'm  here  in  two  capacities  - 

primarily  as  Chairman  of  the  Council  and  also,  to  a  lesser  extent,  representing  my 

own  firm,  Greylock  Management  Corporation,  which  is  a  leading  venture  capital 

firm,  I  believe,  and  I  also  represent  the  industry  of  which  it  is  a  part,  as  a  past 

Chairman  and  President  of  the  National  Venture  Capital  Association  in  Washington. 

The  Governor's  Council  for  Growth  in  Technology  is  a  group  of  leaders  from 

academia.  business  and  (inaudible),  formed  early  in  1991  -  people  who  were  keenly 

interested  in  offering  time  to  put  before  the  new  Weld  administration  and  others  who 

were  interested  in  thoughts  and  recommendations  that  might  prove  helpful  to  recover 

from  the  recession  we  were  suffering  from  at  that  time.    We're  interested  in 

improving  the  prospects  for  jobs  in  the  state  and  the  enhancement  of  the  region's 

technology  base.    The  work  of  the  Council  has  taken  many,  many  forms,  but  almost 

all  of  which  have  contributed  to  a  strong  point  of  view  on  the  disclosure  issue  - 

naineh  Question  2.    Dennis  Picard.  Chairman  of  Ravtheon.  headed  a  task  force  on 
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the  defense  industry,  for  the  first  time  put  before  the  state  administration  in  detail  the 

full  scope  and  size  of  the  defense  industry  and  thje  difficulties  and  costliness  of  doing 

business  in  Massachusetts  at  a  time  when  national  defense  business  was  contracted. 

The  task  force  pointed  out  that  the  uneven  playing  field  dealt  by  state  policy  was 

sapping  the  strength  of  our  own  defense  industry  in  Massachusetts,  as  it  tried  to  deal 

with  the  negative  national  trend.    The  net  effect  of  this  was  thought  to  be  and 

probably  will  be  a  total  job  loss  of  100,000  people  over  this  three  year  period.    These 

are  defense-dependent  jobs  as  well  as  defense  related  jobs.   By  means  of  the  attached 

letter,  Mr.  Picard  points  out  that  the  disclosure  law,  if  it  were  enacted,  would  further 

exacerbate  the  state's  problem  by  weakening  its  position  vis  a  vis  out-of-state 

competitors.   The  defense  industry  segment,  by  all  measures,  is  a  major  piece  of  the 

economic  pie  and  a  very  large  producer  of  jobs  for  the  state.    Steven  Levy,  Chairman 

-  of  Bolt,  Beranek  and  Newman,  chaired  a  committee  on  the  telecommunications 

industry  and  its  priorities  in  order  to  continue  to  flourish,  as  it  already  is.  in 

Massachusetts.    His  group  observed  that  telecommunications  employment  in  relation 

to  total  employment  was  the  highest  of  any  state  in  the  union  -  an  interesting  and 

promising  finding,  since  the  industry  is  enjoying  a  rapid  rate  of  growth  in  jobs  and 

revenues  here  in  this  state.    But  even  more  important  was  the  fact  that  their  number 

one  recommendation  was  against  the  adoption  of  the  disclosure  act  as  a  measure 

which,  if  passed,  would  contribute  to  a  defeat  when  a  victory  is  very  close  at  hand. 

Many  of  the  council  members  in  their  different  professional  capacities  are  dealing 

with  the  problems  of  defense  conversion.    This  process  entails  the  adaptation  of 
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former  defense  technologies  to  new  uses.    It  involves  new  capital  -  both  public  and 

private — and  it  involves  siting  decisions,  because  *you  aren't  very  likely  to  build 

stoves  where  missiles  were  built.    Capital  is  very  mobile  and  can  go  where  it  is 

treated  fairly  and  facilities  will  be  located  where  they  can  operate  most  efficiently. 

Recognizing  that  defense  conversion  is  a  new  beginning,  it  is  an  opportune  time  for  a 

fresh  assessment  of  the  elements  of  a  new  business.    And  in  that  context,  the 

competitor  visibility  afforded  by  the  disclosure  act  seems  to  be  a  hazard  that  only 

compounds  an  already  risky  transition  and  one  that  most  certainly  to  be  taken  into 

account  in  any  new  siting  decision.   The  Council  also  has  a  task  force  on  tax  policy 

and  capital  formation,  headed  by  Ted  Ladd  and  Eugene  Friedman,  Chairman  of 

(inaudible)  Wood  and  Coopers  and  Lybrand,  respectively.   Mr.  Ladd  submitted  a 

letter  attached,  which  points  out  the  relative  high  cost  structure  of  Massachusetts 

businesses  as  a  root  cause  of  our  loss  of  jobs.    Many  of  these  are  intractable  and 

difficult  to  change  -  such  as  the  cost  of  energy.    But  one  can  influence  tax  structure 

and  the  way  it  is  applied.   Their  survey  of  combined  Federal  and  state  rates  found,  of 

a  substantial  number  of  jurisdictions,  Massachusetts  ranks  near  the  top  -  only  slightly 

behind  New  York  City.    Add  to  that  the  requirement  that  the  formally  confidential  tax 

information  be  made  available  to  competitors  and  it  is  a  self-inflicted  injury  on  an 

appalling  scale.    Alexander  d'Arbeloff,  a  member  of  the  Council,  President  of 

Teradyne,  has  reported  in  the  attached  letter  that,  thanks  to  a  great  deal  of  effort  on 

the  pan  of  his  Boston-based  employees,  Teradyne  has  emerged  this  past  year  as  the 

world's  leading  suppliers  of  semiconductor  test  equipment.    They  are  shipping  key 
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new  products  from  the  Harrison  Avenue  plant  in  Boston  at  the  rale  of  100  million  per 

year,  having  overtaken  several  important  companies,  including  two  Japanese 
companies,  and  such  revenue  is  finding  its  way  into  the  city  payrolls  of  Boston  and 
the  state's  tax  revenues.    And  I  quote  from  his  letter:  "Forcing  Teradyne  to  disclose 
profits  of  our  Massachusetts  operation  as  distinct  from  profits  of  our  out-of-state 
operations  would  give  our  competitors  access  to  valuable  information  relating  to  our 
Boston  products.    It's  hard  for  me  to  believe  that  at  a  time  when  the  supply  of  local 
manufacturing  jobs  is  shrinking,  the  proponents  of  Question  2  would  give  Teradyne's 
out-of-state  competitors  such  a  powerful  weapon  to  be  used  against  us.   The 
widespread  view  that  Massachusetts  is  fundamentally  hostile  to  business  is  well- 
founded.  "   A  word  about  my  own  direct  experience  in  relation  to  the  disclosure  issue. 
Since  Greylock  was  founded,  which  I  helped  to  do  in  1965,  we  played  an  early  stage 
role  in  some  300  companies  around  the  country.    Thirty-four  of  those  are  here  in 
Massachusetts  and  most  of  those  involved,  as  did  the  full  300,  were  participating  in 
the  direct  involvement  in  the  management  decisions  of  those  companies.    The  jobs 
created  by  these  companies  have  been  very,  very  substantial  and  the  tax  revenues 
generated  were  very,  very  substantial.    The  original  siting  of  these  companies  was 
carefully  thought  out  and  subsequent  expansion  was  a  reoccurring  consideration.    Had 
the  tax  disclosure  requirement  in  Massachusetts  been  in  effect,  I  can  attest  that  fewer 
jobs  would  have  been  forthcoming  and  fewer  tax  revenues  would  have  been  yielded. 
As  I  poll  the  members  of  the  Governor's  Council  for  Growth  and  Technology,  thai 
number  is  well  over  one  hundred  if  you  go  beyond  the  council  to  the  extended  task 
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forces  and  industry  committees.    I  simply  cannot  find  anybody  who  can  hold  forth 

redeeming  value  for  this  revision.    They  see  it  as" a  hostile  act,  negatively  impacting 

the  job-creating  capability  of  this  economy,  to  achieve  some  sort  of  tool  of  dubious 

value  to  public  policy.   I  am  here  to  report  that  and  to  that  end  I  have  copies  of 

several  letters  by  certain  members  which  I  will  leave.    And  at  this  point,  I  would  like 

to  turn  our  presentation  over  to  Michael  Hanson,  a  former  bank  Commissioner  and 

partner  of  Goodwin,  Proctor  and  Hoar  and  a  good  friend  of  mine. 


Michael  Hanson,  Partner,  Goodwin,  Proctor  and  Hoar,  current  member, 
Governor's  Council  for  Economic  Growth  and  Technology,  and  former  Bank 
Commissioner 

Mr,  Hanson:   ~  (inaudible).   Whether  you  consider  yourself  a  consumer  activist  or 

business  activist,  there  is  a  stark  reality  in  Massachusetts  today.    And  that  is,  we  have 

lost  nearly  10  percent  of  our  job  base.    We  have  an  outflow  of  population.    We  still 
have  unused  commercial  and  residential  real  estate.    And  if  we  are  £oing  to  maintain 
and  perhaps  even  improve  and  therefore  compete,  we.  have  to  start  thinking  in  terms 
of  attracting  new  jobs  at  good  wages  for  the  people  of  the  Commonwealth.   The 
defense  industry  cuts  are  still  going  to  create  an  additional  loss  of  jobs  and  I  think  the 
other  changes  in  the  regional  and  national  economy  are  going  to  create  more  difficult 
circumstances.    Hopefully,  not  as  bad  as  we've  seen  in  the  last  three  years  with  our 
baking  and  real  estate  problem,  but  I  do  think  it's  significant  and  it's  worth  worrying 
about.    So.  how  do  we  approach  this?    One,  we  have  to  have  tax  equity  between 
individuals  and  corporations.    And  two,  ue  have  to  be  very  concerned  about  our 
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sienals  that  we  send  to  the  rest  of  the  nation  and  in  fact,  the  rest  of  the  world.    We 

need  to  compete  internationally  and  nationally,  and  we  don't  do  that  by  taking  tax  — 

promoting  tax  issues  —  that  set  us  apart  as  being  problematic  for  institutions, 

companies  and  individuals.   We  want  this  to  be  a  very  good  place  to  bring  an 

environmentally  clean  business  that  will  help  us  create  jobs  and  solve  some  of  our 

underlying  economic  problems.    We  do  not  achieve  this  goal  by  corporate  tax 

disclosure.    We  set  ourselves  apart  as  being  anti-business,  which  is  already,  I  think, 

the  reputation  we  have  to  overcome  when  we  try  to  attract  new  companies — 

translated,  new  jobs  to  the  Commonwealth.   I  can't  get  away  from  my  former  role  so 

I  have  to  say  a  little  bit  about  bank  taxation.   Let  me  just  say  that  I  agree  with  what 

Chairman  Stepanian  said.   And  the  one  thing  I  would  add  is,  it  is  very  important, 

there  is  a  very  big  distinction  between  an  institution  that  has  a  branch  facility  here  and 

an  institution  that  lives  here.    More  jobs  will  be  here  with  the  latter.    In 

Massachusetts  chartered  state  or  federal,  an  institution  that  is  rooted  in  our  state,  is 

more  likely  to  have  a  greater  percentage  of  its  jobs  in  the  borders  of  the 

Commonwealth  and  they're  more  likely  to  be  here  in  good  times  and  in  bad  times. 

And  as  I  think  we've  all  learned,  bank  lending  is  a  very  important  part  of  overall 

economic  prosperity.    Mr.  Chairman,  thank  you. 

:    Aaron  Spenser,  to  my  left,  is  Chairman  of  the  Pizzeria  Uno  (inaudible  rest 

of  sentence). 
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Aaron  Spenser,  Chairman  and  Founder,  Pizzeria  Uno,  and  current  member, 
Governor's  Council  for  Economic  Growth  and  Technology 

Mr.  Spenser:    Morning,  gentlemen.    I'd  like  to  contribute  my  remarks  to  this  matter 

today  from  the  point  of  view  of  a  business  man  who  makes  investments  that  affect  the 

prosperity  of  the  state,  and  affect  the  number  of  people  who  have  jobs.    I  think  most 

people  are  familiar  with  my  company  from  the  restaurants  that  it  operates  here  in 

Massachusetts  and  perhaps,  elsewhere  in  the  country.    Less  familiar,  probably,  is 

(inaudible)  the  fact  that  we  have  a  growing  role  in  manufacturing  pizza-related 

products  for  sale  in  retail  outlets  and  for  use  in  institutions.   This  is  a  new  endeavor 

for  us  and  in  the  past  three  years,  we've  made  the  decision  to  build  a  major  facility. 

located  in  Brockton,  which  produced  130  jobs  for  that  city  —  with  all  the  attendant 

benefits  to  the  state  and  the  local  citizens.    Fortunately,  our  business  is  growing  and 

,\ve  have  considerable  interest  in  our  products  elsewhere  in  the  country.    And  so  we're 

faced  with  a  decision,  either  to  enlarse  our  facilities  in  Massachusetts  or  build  another 

plant  elsewhere  in  the  country  that  is  closer  to  the  markets.    As  it  so  happens.  I'm 

Boston-bred  and  I've  lived  here  and  I'm  very  faithful  to  this  state  and  so,  I  will  tell 

you  in  all  candor  that  the  likelihood  is  we  will  build  in  Massachusetts  and  stay  in 

Massachusetts.    But  in  other  circumstances,  the  state  is  not  nearly  so  fortunate 

because  there  are  many  other  businessmen  who  don't  have  that  same  degree  of 

loyalty.    Their  decisions  would  be  based  on  the  economic  climate,  the  tax  climate, 

regulatory  procedures  and  the  issue  that  is  before  us  today  would  be  one  of  the 

considerations.    From  the  point  of  view  of  a  businessman.  I  would  tell  you  that  it 

frig  hi  ens  me.    It  concerns  me.    Perception  is  reality.    And  when  I  think  of  what  the 


28 
Bill  intends,  I  don't  for  a  minute  believe  that  it's  intended  to  help  me  compete  more 

aggressively  with  my  competition.    I've  viewed  .the  Bill  merely  as  something  that 

someone  wants  to  use  to  try  to  get  into  the  pockets  of  business.   I  view  it  with 

suspicion.    And  if  I  view  it  with  suspicion,  it  creates  a  negative  in  my  thinking 

towards  doing  business  in  the  state.    Gentlemen,  the  economy  of  this  state  is  critical. 

I  think  back  to  the  late  '80s  when  there  was  prosperity  and  a  shortage  of  labor,  and  I 

think  because  of  business  prosperity,  the  economy  created  circumstances  the 

government  could  not  create  in  20  years.    For  all  intents  and  purposes,  minimum 

wage  has  doubled,  benefits  increased,  all  because  we  had  a  prosperous  economy.   It 

behooves  us,  then,  to  do  whatever  we  can  to  help  the  business  environment  in 

Massachusetts.    If  we  improve  the  business  environment  and  we  attract  other 

businesses,  we  will  help  the  citizens  of  this  Commonwealth.    And  so,  if  the  goal  of 

this  legislation  really  is  to  help  people,  to  produce  taxes  that  help  people,  then  we 

would  understand  that  any  type  of  legislation  that  lends  a  perception  of  a  hostile 

atmosphere  for  doing  business  in  Massachusetts  works  against  the  citizens  of  the  state. 

Thank  you  very  much. 

Chairman  Svron:    Thank  you  very  much,  Mr.  Spenser. 


Bruce  Glabe,  speaking  on  behalf  of  Steve  Levy,  Bolt,  Beranek  and  Newman,  and 
current  member.  Governor's  Council  for  Economic  Growth  and  Technology 

Mr.  Glabe:    (inaudible  sentence).    I'm  here  on  behalf  of  Steve  Levy.  Chairman  of 

Boh.  Beranek  &  Newman,  and  since  I  haven't  personally  worked  on  the  Council.  I*d 

like  io  make  my  comments  (inaudible)  regarding  the  impact  of  the  Corporate  Tax 
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Disclosure  Law  on  our  company.    Bolt,  Beranek  &  Newman  is  headquartered  in 

Cambridge,  Massachusetts,  where  it  was  founded'in  1948.   We're  a  high  technology 

company  which  creates  and  applies  advanced  computer  networking  and  software 

technologies.    In  our  last  fiscal  year,  we  reported  sales  in  excess  of  250  million 

dollars.   We  consider  ourselves  good  corporate  citizens  and  I  think,  are  considered  by 

the  communities,  particular  in  Cambridge,  a  good  corporate  citizen  making  positive 

contributions  to  the  community.   We  employ  over  1 ,200  people  in  Cambridge  and 

over  1,600  people  worldwide.   And  in  addition  to  the  state  income  and  excise  taxes 

we  paid,  last  year  we  paid  in  excess  of  2  million  dollars  in  local  Massachusetts  real 

estate  taxes,  primarily  to  Cambridge,  in  excess  of  600,000  million  dollars  in 

Massachusetts  unemployment  taxes,  hundreds  of  thousands  of  dollars  in  state  sales 

and  use  taxes,  and  perhaps  more  importantly,  we  were  the  source  of  salaries  for 

Massachusetts  residents,  which  we  estimate  resulted  in  over  3  million  dollars  in 

individual  Massachusetts  state  income  tax  payments.    Fundamentally,  we  believe  that 

the  corporate  tax  disclosure  law  is  a  misguided,  intention  (inaudible)  destruct  a  piece 

of  legislation,  which  has  already  been  commented  on,  and  can  have  an  adverse  impact 

on  the  productivity  and  competitiveness  of  our  company  and  other  Massachusetts 

corporations,  as  well.   We  also  believe  that  it's  the  kind  of  legislation  that  contributes 

to  a  perception  of  a  reality  or  a  climate  unfavorable  to  business  in  the  state,  which 

leads  to  fewer  companies,  leading  to  fewer  jobs  and  ultimately,  a  poor  economy  for 

individual  and  corporate  citizens  alike.    We're  opposed  to  the  law  for  three  reasons. 

First  and  probably  most  importantly,  we  believe  it  will  contribute  to  a  perception  by 
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organizations  considering  locating  or  expanding  in  the  state,  that  Massachusetts  is  a 

state  with  a  poor  climate  for  business.   No  other  state  has  a  comparable  statute.   It 

will  contribute  to  a  perception  of  excess  government  regulation  and  an  aura  of 

distress,  we  believe,  between  government  and  business,  just  at  a  time  when  we  think 

we  should  be  encouraging  partnership  between  government  and  business,  and 

ultimately  will  discourage  companies  from  locating  and  expanding  in  Massachusetts. 

This  clearly  has  an  adverse  impact  on  everybody,  certainly  for  companies  like  BBN 

that  are  concentrated  in  Massachusetts,  because  it  will  shrink  the  base  of  activity, 

which  is  necessary  to  support  the  taxes  supporting  local  and  state  operations,  and 

ultimately  increase  the  burden  on  all  of  us.   Secondly,  I  comment  for  a  moment  that, 

from  our  perspective,  it  does,  in  fact,  create  a  real  and  tangible  competitive 

disadvantage  for  companies  that  are  subject  to  the  law.   Only  a  fraction  of  the 

companies  that  we  compete  with  will  be  subject  to  this  statute.    Private  companies  or 

subsidiary'  organizations  filing  separate  returns  in  Massachusetts,  organizations 

frequently  that  are  larger  than  BBN,  will  not  be  subject  to  the  same  kind  of 

disclosure.    And  not  withstanding  the  so-called  slimmed-down  version  of  disclosure, 

which  was  incorporated  in  the  final  law,  we  think  it  still  represents  sensitive^ 

information.   Information,  for  example,  which  would  be  used  to  clean  the  scale  of  a 

company  operations  in  Massachusetts  or  its  financial  performance — information  which 

could  be  used  to  characterize  our  financial  --  or  mischaracterize  —  our  financial 

performance  to  potential  customers,  suppliers,  and  others,  to  these  sensitive  data.    It 

also  will  be  another  burden  to  companies  required  to  comply,  utilizing  resources,  time 
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and  money  and  adding  to  the  cost  of  business  by  reducing  productivity.    The  apparent 

simplicity  of  just  the  eight  items  I  don't  think  is  the  real  issue  here.    After  filing, 

there'll  inevitably  be  significant  effort  expended  in  explaining,  interpreting,  expanding 

upon  what  is  very  partial  and  potentially  misleading  information.   BBN,  I'm  certain, 

is  going  to  deal  —  I  personally  am  going  to  deal  --  with  questions,  extensive 

questions,  from  shareholders,  investment  analysts,  questions  from  the  financial  press, 

questions  from  others  rising  from  the  ongoing  public  discussion  around  this  issue. 

It's  a  fact,  public  companies  such  as  ours  may  be  required  to  formally  explain  this 

information  to  our  shareholders  in  a  separate  filing.   And  if  history  takes  its  course. 

even  the  process  of  filing  is  likely  to  become  somewhat  more  complicated  than 

perhaps  is  anticipated  with  another  set  of  forms  and  brief  procedures  or  processes. 

This  will  just  be  another  twist  and  turn  in  the  regulations  we're  already  subject  to. 

AD  of  this  represents  effort  that  serves  no  productive  purpose,  which  would  be  berter 

spent  creating  product  and  service  that  ultimately  can  support  our  existing  (inaudible) 

and  help  us  grow  our  business  in  the  future.    Finally,  we  concur  with  already  several 

other  witnesses  who  find  no  real  benefit,  policy  makers  from  this  information.   It 

provides,  at  best,  fragmentary  information,  potentially  confusing  data,  on  only-a  small 

set  of  businesses.    And  we  fail  to  see  how  this  can  be  useful  for  poticy  formulation, 

for  public  discourse  on  the  issue.    We  would  presume  that  the  Department  of 

Revenue,  which  already  has  all  this  information,  would  ask  (inaudible)  more  be  filed 

with  it.  would  be  a  better  conduit  to  arrive  at  analyses  for  the  legislature,  for 

commissions  like  this  one.  for  the  public  regarding  equity  and  state  tax  system.    BBN 
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from  its  founding  in  '48  right  up  to  present  has  concentrated  all  of  its  base  activities 

in  Cambridse.   We've  located  other  activities  around  the  world  to  be  closer  to 

customers.    But  we've  chosen,  in  fact,  to  expand  the  core  of  our  business  in 

Cambridge.    We  are  a  defense  company  in  part  today  grappling  with  the  real  issues  of 

defense  conversion  and  they're  tough  and  challenging.   We're  also  a  high  technology 

company  dealing  with  intensifying  global  competition  in  commercial  markets  we 

serve,  and  certainly  for  our  company,  and  I  suspect  maybe  companies  like  ours, 

we've  never  been  more  keenly  aware  of  the  necessity  to  reduce  non- value  added  costs 

and  to  relentlessly  pursue  every  avenue  we  can  to  increase  productivity.   Simply  put, 

this  law  hinders  rather  than  helps  us  in  these  efforts.   It  creates  a  competitive 

disadvantage  for  BBN  and  other  public  companies  in  Massachusetts.   We  think  it's  a 

public  policy  step  which  works  the  direction  for  attracting  business  and  building  a 

stronger  economy.    And  it  seems  to  serve  no  useful  purpose.    I  was  (inaudible)  this 

morning  as  I  drove  over  here,  the  Hippo  —  Hippocratic  —  Oath  that  served  another 

community       quite  well  for  thousands  of  years.    To  paraphrase  it,  I  think  it  goes, 

before  you  would  do  good,  first  make  sure  you  do  no  harm.    I  think  it's  not  a  bad  test 

to  be  applied  to  legislation  regarding  economic  and  fiscal  policy.   I  suspect  everybody 

in  this  room  can  agree  that  the  body  economic  can  do  with  very  little  harm  in 

Massachusetts.    And  we  for  one  think  this  is  the  bill  that  will  —  that  does  -  do  some 

harm  for  no  apparent  good.    For  that  reason,  we  would  strongly  urge  the  Commission 

to  recommend  the  repeal  of  the  statute.    Thank  you  very  much. 


33 
Chairman  Svron:    Thank  you  very  much,  Mr.  Gregory,  for  pulling  together  this 

panel.    It's  appropriate  now  to  have  questions  from  the  Commissioners.    Following 

what's  become  a  routine,  I'm  going  to  start  with  Joe  Faherty. 

Commissioner  Fahertv:   Well,  it  appears  that  the  plethora  of  witnesses  that  we've 

had  this  morning,  it's  like  the  sky  is  falling.   That  if  this  tax  disclosure  goes  through, 

that  we're  going  to  be  losing  business.    And  again,  I've  been  around  for  a  few  years 

and  I've  heard  over  the  years  because  of  the  competitiveness  and  the  high  Workers' 

Comp,  high  whatever  it  is  that  has  to  do  with  workers,  is  the  reason  we  can't 

compete.   And  I  was  in  Connecticut  the  other  day  and  the  radio  stations  and  the 

billboards  are  saying  the  exact  same  thing  down  there.   I  don't  know  where  they're 

going  to  go,  the  business,  but  I,  for  one,  wish  this  question  went  on  the  ballot.   And 

it  was  by  the  people,  rather  than  what  we're  hearing  to  day,  to  repeal  something  that 

there  was  an  agreement  made  on.    To  me  it  is  bad  faith.    It  should  have  been  placed 

on  the  ballot.   We  should  have  kept  it  there.    I  heard  a  statement,  "Good  wages  -- 

good  jobs  —  are  good  wages."   It  sounds  as  though  there's  somebody  that  was  a 

governor  in  the  '80s  was  talking  about  that,  where  we  had  good  jobs  and  good  jobs. 

The  machine  tool  companies  out  in  the  western  part  of  the  state.    It  wasn't  because  of 

competitiveness  that  they  closed  or  because  of  corporate  greed  and  takeover  that  they 

moved  the  company  someplace  else.    How  many  men  on  this  panel  would  say  thai  the 

NAFTA  agreement  is  not  a  good  agreement?   To  keep  the  business  in  Massachusetts, 

don't  let  it  go  to  Mexico.    How  many  would  write  their  senators  and  representatives. 

asking  them  to  stop  NAFTA0 
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If  it  would  not  be  out  of  order,  I  understand  Mr.  Stepanian  has  one  more 


point  he'd  like  to  make  to  get  on  the  record  before  he  needs  to  leave,  Mr.  Chairman. 
I  was  just  wondering  if  whether  it  would  be  possible  to  recognize  him. 
Chairman  Svron:   That's  right,  I  noticed  that  he's  been  staying  and  I  think  that 
would  be  fine. 

(pause  in  tape  for  about  10  seconds) 

Mr.  Stepanian:   -- 1  think  it  is  because  it's  simplistic,  the  fair  disclosure  or  the 
simple  disclosure.   We  can,  in  fact,  show  financial  accounting  profits,  which  is 
consistent  with  SEC  and  other  financial  accounting  rules  in  one  year.   But,  because  of 
bank  accounting,  we  provide  for  our  losses  and  we  have  a  provision  for  our  losses  in 
a  given  year,  but  until  we  take  the  actual  loss  on  a  loan,  we  can't  recognize  it  for  tax 
purposes.    So  in  a  given  year,  we  may  show  a  profit,  but  only  because  of  the  lower 
provision.    In  the  following  year,  we  may,  in  fact,  take  our  losses  for  tax  reasons  and 
have  a  different  provision,  so  that  we  may  show  taxes  in  one  year  and  a  profit  in 
another  year.    So,  we  can't,  we  can't  show  it  simply.   That's  one  of  the  problems 
with  the  disclosure  problem  --  disclosure  issue.    It's  not  a  simple  disclosure.    We 
have,  several  people,  many  people,  40  people?  in  our  tax  area.    Why  do  we  have 
them?   We  have  them  because  taxes  are  very  complex.    So  the  simple  answer  that 
banks  seem  to  show  a  profit  in  one  year  and  don't  pay  a  tax  is  because  of  the  tax 
laws,  because  of  SEC  laws,  because  of  accounting  rules.     And  not  because  of 
something  that  the  banks  do  or  don't  with  respect  to  paying  their  taxes.     I  just 
wanted  in  oe  sure  thai  was  on  the  record  because  I  fell  that  when  I  heard  you  mention 
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it  in  the  first  testimony,  I  thought  you  were  referring  to  us,  but  maybe  not.    But  that 

is  an  answer,  thank  you. 

Chairman  Svron:    Thank  you,  Mr.  Stepanian. 

:    I  don't  think  I  said  for  the  record  that  banks  make  a  lot  of  money.    Even 

though  they  might.    But  what  happens  to  a  bank  that  spins  a  business  such  as  a 

mortgage  company?    What  happens  to  that  business?    Is  that  still  part  of  the  bank 

business  or  is  pan  of  the  mortgage  business?   In  corporate  taxes? 

Chairman  Svron:    Questions?  Mr.  (inaudible). 

:   Well,  I  guess  I  go  back  to  Mr,  Gregory  who  made  the  comment  about 

participating  in  his  days  as  a  Greylock  manager  in  siting  decisions  for  small 

companies  and  ask  him  to  just  amplify  on  the  dynamics  of  a  siting  decision  and  how 

that  would  cut  across  the  issues  that  we're  dealing  with,  sir. 

Mr.  Gregory:    We.  like  a  lot  of  venture  capital  firms,  elected  to  locate  ourselves  in 

Boston,  in  the  Massachusetts  region,  because  of  the  favorable  climate  for  business 

formation.    And  in  fact,  as  recently  as  four  months  ago,  we  caused  the  company  to 

form  itself  rather  than  at  Cold  Springs  Harbor,  Long  Island.    This  is  a  continuing  part 

of  our  business,  to  make  the  determination  of  where  a  facility  is  best  positioned.-  In 

the  case  of  a  company  from  Cold  Spring  Harbor,  we  felt  the  biotechnology 

infrastructure  in  the  eastern  half  of  the  state  was  pretty  favorable  and  we  were  here 

and  we  could  work  with  the  project  better.    When  it  comes  to  manufacturing  and 

some  other  kinds  of  businesses,  you  know,  we  might  make  a  different  input.    The 

entrepreneur  will  make  the  determination.    We  express  our  views  as 'we  do.    But  I 
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think  that  if  we  stood  alone  as  a  state  requiring  this  level  of  disclosure,  we  would 

have  to  consider  that  as  compounding  the  risks  that  are  already  present  whenever  you 

stan  a  company.   Though,  we  haven't  gotten  there  yet  and  I  hope  we  don't,  but  if  we 

do,  that's  going  to  weigh  heavily  on  a  lot  of  people's  minds,  including  ours. 

Chairman  Svron:    Ms.  Smitt  (?). 

:    I  want  to  ask  some  questions  to  try  and  differentiate  between  the  perception 

of  competitive  disadvantage  that's  produced  by  the  disclosure  law  versus  the  reality. 

And  I  think  you  have  spoken  to  that  question.   Mr.  Gregory,  you  in  particular  talked 

about  the  perception.   I  don't  know  if  you've  had  an  opportunity  —  it  only  recently 

came  out  last  week,  a  Commission  report  draft  working  paper  —  but  the  Commission 

spoke  about  the  Corporate  Tax  Disclosure  law  and  several  business  analysts  and 

consultants,  major  business  analysts,  the  majority  of  them  noted  that  in  fact,  putting 

'  aside  the  perception  question,  that  in  fact,  there  was  no  competitive  disadvantage 

associated  with  the  disclosure  law  as  it  was  currently  written.    I  don't  know  if  yoii 

were  aware  of  that  report  and  if  you  disagreed  with  their  assessment. 

Mr.  Gregory:    I  saw  that  conclusion  and  I  was  very  surprised  by  it.    And  I  can  only 

recite  again  the  Teradyne  example  ~  and  that  incidentally  is  a  company  that  we  were 

involved  in  starling  in  the  early  days  —  but  Teradyne  has  a  product  sold  worldwide 

made  in  Massachusetts  and  it's  winning  the  war.  winning  their  competitive  battle.    If 

that  company  had  to  reveal  what  would  be  required  in  the  course  of  the  disclosure 

act.  it  would  give  the  erstwhile  1 1  competitors  renewed  hope  —  renewed  tools  --  to 
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work  with  and  it's  not  just  perception.    It  is  real  stuff.    It  gets  down  to  pricing  the 

product,  how  far  can  the  competitors  press  us  --  effect  that  line  adversely. 

:   It's  perception  for  sure.    Reality,  yes.    I  don't  agree  with  that  comment  that 

was  made  -  that  conclusion. 

:   In  so  far  as  the  disclosure  law  requires,  allows,  for  consolidated  reporting 

for  subsidiaries,  I  think  that  was  a  main  reason  why  the  consultants  determined  that 

some  of  the  sensitive  information  that  people  had  pointed  to  in  the  original  law  would 

no  longer  be  a  problem.    In  fact,  putting  aside  again  the  perception  question, 

are  you  — 

Mr.  Gregory:   I'm  not  sure  where  the  question  is  for  me  in  that. 

:   Well,  the  question  is  whether  because  individual  subsidiaries  do  not  have  to. 

specifically  disclose  information  in  the  disclosure  report,  as  the  law  is  now  enacted, 

does  that  eliminate  that  problem?    And  if  not,  where's  the  problem  still? 

Mr.  Gregory;    Whenever  you  have  a  classic  case  where  a  certain  product  is  made  in 

a  certain  state  and  another  product  is  made  in  another  state  and  you  start  disclosing 

those  profitabilities,  you  are  equipping  your  competitor  with  information  they  didn't  _ 

have  before. 

:   That's  exactly  my  point.    Under  law,  as  it's  now  constituted. 

:    Yes. 

:    —  as  opposed  to  how  it  was  proposed  to  go  on  the  ballot  — 

:    It's  far  more  (inaudible)  -- 

:    --  That  information  would  be  consolidated  anions  — 
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Yes. 

—  your  subsidiaries  so  you.  wouldn't  have  your  Massachusetts  specific 


information. 

:   Right. 

:   So,  is  that  problem  eliminated  now  given  the  revised  provision? 

:    Well,  I  don't  come  here  as  a  tax  expert  on  what  that  new  version  is  and  I'm 

not  just  sure  any  of  us  know  yet.   I  don't  --  would  you  --  ?   (inaudible)  basic 
(inaudible)  been  quite  successful  starting  up  in  it  around  essentially  a  single  product. 
That  for  those  organizations,  the  same  kinds  of  sensitive  data  that's  sensitive  to 
Teradyne  would  be  available  for  competitors.   What  are  their  profit  margins?   How 
much  could  a  competitor  undercut  a  price  and  still  put  pressure  on  the  Massachusetts 
company?   Some  companies  that  in(inaudible)  probably  would  be  mitigated  to  a 
degree,  but  not  all  the  companies  (inaudible  rest  of  sentence).    It  has  been  improved, 
but  it's  still  sensitive  data. 

:    I  think  sometimes  people  who  aren't  involved  in  the  everyday  operation  of 

business  don't  fully  understand  what  takes  place  in  this  very  competitive  business 
world.    Let  me  share  a  little  piece  of  a  kind  of  private  strategy,  because  I  think 
perhaps  it  suits  understanding  the  situation  a  little  better.   My  business  is  a  very 
competitive  business.    We  like  to  know  what  the  competitors  are  doing.    We  buy  a 
hundred  shares  of  stock  in  every  company  that  we  think  is  competitive  to  us.    We  get 
all  their  lOKs,  all  their  lOQs,  all  their  annual  reports  and  we  go  over  them  with  a  fine 
looih  comb  to  see  what  we  can  learn.    What  you  folks  propose  to  do  with  the 
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disclosure  statement  is  just  make  it  easier  for  our  competitors  who  probably  do  the 

same  thing.    They  probably  all  own  a  hundred  shares  of  my  stock  and  that's  what  the 

business  is  all  about.   From  the  businessman's  point  of  view,  we  ask  ourselves,  why 

are  you  doing  this?   Why  are  you  asking  for  a  disclosure  law?   You  know,  sometimes 

you  have  the  perception  that  a  public  company  belongs  to  the  public.    It  doesn't.    A 

public  company  is  merely  a  company  that  the  public  can  buy  stock  in,  but  it  belongs 

to  its  stockholders.    And  the  information  that  you  want  disclosed  is  really  a  matter 

between  the  company  and  its  state  and  federal  government  and  its  stockholders.   It  is 

not  really  the  purview  of  the  public  domain  any  more  than  a  private  company's 

information  is  the  purview  of  the  pubbc  domain.   Why  should  a  company  who  shares 

(inaudible)  at  stock  in  the  public  market  be  treated  any  differently  than  perhaps  a 

larger  company  that  does  not  sell  its  stock  in  the  puMic  market  and  has  the  ability  to 

compete  and  keep  all  of  its  operations  private0   There's  a  certain  unfairness  to  what 

you're  doing. 

:    If  I  might  follow  up  on  the  point  you  raise,  .which  I  think  is  significant  and 

it  goes  back  to  a  point  that  Mr.  Gelbrais  made  too,  is  that  there  already  is  significant 

disclosure,  certainly  at  the  federal  level,  which  is  available  to  competitors  now  for 

publicly  traded  corporations.    And  that's  the  point  that  you've  made  —  that  it's  easier 

to  get  information  through  tax  disclosure,  but  that  the  information  is  not  otherwise 

available.    I  think  ease  of  public  dissemination  of  information  is  part  of  the  goals  of 

the  disclosure  law.    But  it  would  be  useful  for  me  to  first  know  if  there's  something 

besides  Massachusetts  taxes  paid  that  you  aren't  now  disclosing,  whether  you  disagree 
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with  the  federal  policy  law  in  standing  of  disclosure  for  publicly  traded  corporations  - 


Yes,  ma'am. 

—  and  then  my  final  question  if  I  could,  and  maybe  to  Mr.  Gelbrais,  is 


whether  you  would  prefer  to  see  a  broader  disclosure  law  so  that  non-publicly  traded 
corporations,  assuming  we  had  disclosure  at  all,  would  also  be  subject  to  the  law. 
That's  a  discrimination  question  that  you  in  particular  raised,  Mr.  Gelbrais. 

:   (inaudible)  Gelbrais.   Question  to  me  is,  I  question  as  a  businessman,  why 

you  as  a  private  citizen  have  use  for  this  information  that  you're  looking  for?   There 
is  a  tax  code.   It's  extensive.   We  pay  accountants  300  dollars  an  hour  to  figure  what 
our  profit  is  and  to  pay  our  taxes.   And  we  meet  the  code.   We  pay  our  taxes.   The 
question  to  me  as  a  businessman  is,  why  do  you  want  to  know  so  much  about  my 
business9   What  use  do  you  intend  to  put  to  it?   And  it  doesn't  give  me  a  sense  of 
confidence  in  doing  business  in  this  state  when  the  state  has  citizens  who  constantly 
want  to  know  what  we're  doing  and  how  they  can  get  some  more  taxes  from  us.    In 
my  own  particular  case,  I'm  loyal  to  the  state  and  I've  been  candid  in  admitting  that 
we  will  expand  in  this  state.   But  because  I  am  interested  in  this  state,  I  am  here 
today  so  that  I  can  add  whatever  thoughts  I  have  to  prevent  what  I  view  as  being 
detrimental  to  the  business  climate  in  Massachusetts.    I  travel  around  the  country  a 
great  deal.    We  have  a  lot  of  restaurants  elsewhere  in  the  country.    And  I  hear  what 
people  elsewhere  say  about  Massachusetts.    And  believe  me,  we  do  take  a  bad  rap. 
Probably  worse  than  we  deserve,  to  be  honest  with  you.    But  the  fact  is.  we  do  take  a 
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bad  rap  and  we  ought  to  be  very  sensitive  about  doing  anything,  enacting  any  kind  of 

laws  that  enhance  that  reputation  or  make  it  less  favorable  to  do  business  in 

Massachusetts  than  elsewhere  because  there  are  many  people  making  decisions  on  a 

day  to  day  basis  that  can  affect  the  welfare  of  this  state  adversely  or  favorably. 

:   I  guess  you  were  asking  me  about  a  broader  disclosure  law  and  I'd  say 

clearly  no  on  a  couple  of  accounts.    First,  we  compete  globally  with  companies  all 
over  the  world  and  there's  no  way  a  Massachusetts  statute  is  going  to  result  in 
leveling  that  playing  field.   Broader  disclosure,  I  think,  is  not  the  answer.   I'd  also 
make  the  point  that  the  competitive  disadvantage  is  because  of  both  the  information 
that's  being  disclosed,  as  well  as  the  cost  and  burden  of  disclosing  it.   It's  not  just  the 
filing.   It's  all  of  the  questions  from  shareholders  and  investment  analysts  and  the 
financial  press  and  trying  to  explain  what  is  going  to  be,  potentially,  very  confusing 
information.    I  think  the  points  were  made  several  times  that  the  information  can  be 
confusing.    We  are  subject  to  public  accounting  disclosures  that  have  been  carefully 
worked  off  since  the  Securities  and  Exchange  Act  of  1934  to  provide  a  clear  and 
understandable  picture  of  how  our  business  operates  financially.   This  is  an 
extraneous  set  of  disclosures  which  will  need  tax  accountants  and  others  to  really 
make  clear  to  the  public,  and  it  will  go  far  beyond  the  eight  items  that  are  being 
proposed  to  be  disclosed  under  the  law. 

Chairman  Svron:    We'll  take  one  more  question  by  Mr.  Murphy  on  this.    We've  let 
this  go  on  for  a  bit  longer  than  we  had  planned,  but  I  think  this  has  been  a  very 
useful  exchange  of  ideas  and  information. 
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Commissioner  Murphv:    Yes,  I  frequently  don't  even  know  what  questions  to  ask, 

but  it's  interesting  since  I  came  in  late  to  the  reemergence  of  this  sort  of  solidarity  of 

the  hostility  issue.   I  would  like  to  hear  an  outline  of  what  the  other  components  of 

the  hostile  environment  towards  business  in  Massachusetts  are.   Just  a  shell  outline. 

And  then  just  to  comment:   I  really  had  the  opportunity  to  hear  an  extensive 

presentation  from  Alex  d'Arbeloff  along  with  several  other  high  tech  companies 

around  the  issue  of  quality  at  the  Center  for  Quality  Management.    Now,  I  left  that 

convinced  that  the  turnaround  in  Teradyne,  particularly  in  the  Boston  operation,  had 

more  to  do  with  the  recognition  that  they  had  to  deal  with  the  issue  of  quality  and  the 

way  in  which  they  have  instituted  a  total  quality  management  framework.   And  now, 

if  what  I'm  to  believe  this  morning  is  true,  that  the  revealing  of  eight  items  on  their 

corporate  operation  might  reverse  all  of  that  good  work.   Is  that  .  .  .  correct 

assumption? 

Chairman  Svron:    Mr.  Curvey  (?),  why  don't  you  respond  to  that  question  and  then 

we're  going  to  cut  this  (inaudible). 

Mr.  Curvev  (?):   You're,  completely  correct.    Teradyne' s  emergence  and  it's 

product  line  that  I  mention  is  due  to  quality  procedures  and  practices  that  the 

company's  worked  hard  on  for  three  or  four  years.    It's  also  due  to  laying  the 

groundwork  in  Japan  to  do  business  effectively  over  there  from  Boston.    With  all  the 

difficulties  of  --  but  the  point  I  was  trying  to  make  is,  it's  a  curious    bit  of 

"assistance,"  in  quotes,  to  get  from  the  state  as  a  result  of  that.    To  have  to  then 

disclose  the  elements  of  what  made  that  a  successful  product  line  -  I  mean,  the 
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profitability  glooms  very  clearly.    I  don't  think  we  are  in  disagreement.    An  effective 

company  --  they've  done  a  great  job.    And  the  state's  response  to  that  is  to  make 

them  disclose  all  the  elements  of  the  business  which  doesn't  seem  to  follow  to  me  or 

to  Alex. 

Chairman  Svron:   I'm  sure  we  could  continue  this  colloquy  for  quite  some  time,  but 

we  let  it  go  a  little  longer  than  originally  scheduled  because  I  thought  the  information 

of  the  witnesses  and  the  information  questions  raised  by  the  Commissioners  were  very 

useful.   I  would  ask  anyone  if  there's  anything  else  they  want  to  submit  to  the  record 

that  comes  to  their  mind  as  a  result  of  this  discussion.   I  urge  you  to  do  so.   Having 

said  that,  I  want  to  thank  you  very  much  for  taking  the  time  (inaudible)  — 

Commissioner  Havnes:   Mr.  Chairman?  Mr.  Chairman,  not  a  question  but  just  a 

statement.    I  should  have  brought  my  kids  up  to  be  accountants. 

:    (Laughter) 

:    Thank  you.  Mr.  Chairman. 

:    Thank  you  very  much. 

(break  in  tape,  presumably) 

Chairman  Svron:    Our  next  witness  is  Robert  Mclntyre,  Citizens  for  Tax  Justice. 

Mr.  Mclntyre? 
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Robert  Mclntyre,  Citizens  for  Tax  Justice,  Washington,  D.C. 

Chairman  Svron:     Is  there  any  reason  why  it's  calJed  Team  Style  Witness  as 

opposed  to  all  the  other  witnesses  with  no  star  beside  them? 

Mr.  Mclntyre:    Well,  I  guess  it  may  say  something  about  the  quality  of  the 

witness....   Well,  it's  great  to  be  back  in  Massachusetts.   I'm  from  up  here,  my  sister 

lives  here  and  my  godfather  lives  here  in  Worcester,  I  mean,  (inaudible) 

Massachusetts,  I  can  just  go  on  endlessly.   I'm  not  sure  if  I  should  try  to  regain  my 

accent  at  this  point.   I'm  still  a  half  and  half  like  the  (inaudible). 

■_ :   You'd  be  very  suspicious  without  one. 

Mr.  Melhtvre:    (Laughter)  Thank  you  very  much.   Well,  the  weather  made  me  a 

little  late  and  I  apologize.   As  you  know,  ever  since  the  Kennedy  administration,  it 

only  rains  at  night.   But,  here  we  sent  it  up  so  I'm  a  little  late.    Our  group  is  glad  to 

be  invited  to  testify  before  you  today  in  support  of  corporate  tax  reporting,  which  we 

think  is  a  good  idea.    It's  something  that  would  be  good  for  Massachusetts.    We  think 

that  it  will  lead  to  a  tax  system  in  this  state  that  treats  corporations  fairly  and  treats 

the  public  fairly  as  a  result.    And  we  think  a  fair  tax  system  is  good  for  business, 

good  for  the  economy  and  good  for  the  public.   It's  good  for  business  for  simply  the 

same  reasons  that  federal  tax  reform  was  good  for  business.    It  creates  a  level  playing 

field  and  it  creates  a  business  climate  where  good  business  decisions  rather  than  high 

quality  accounting  decisions  are  what  are  rewarded.    And  that's  what  states  need  to 

create  jobs;  that's  what  the  public  needs;  and  that's  what  the  government  needs  to 

raise  the  monies  that  are  needed  to  pay  for  the  public  services  that  are  good  for 
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people  and  good  for  business.    And  I  wanted  to  talk  to  you  a  little  bit  today  about 

how  the  federal  corporate  reporting  has  developed  over  the  years  and  how  that  might 

relate  to  Massachusetts.    Way  back  in  the  1970's  when  I  first  started  in  this  business, 

the  Securities  and  Exchange  Commission  required  some  disclosure  of  corporate  tax 

information.    It  wasn't  that  much,  but  some  aggressive  people  in  Congress  and 

outside  began  using  some  of  the  information  to  try  to  look  at  what  corporations  were 

paying  in  federal  income  taxes.    And  as  time  went  by,  people  discovered  that  the 

information  really  wasn't  as  detailed  as  it  might  —  ought  —  to  be.   And  some 

companies  were  appearing  not  to  pay  their  fair  share,  who,  actually,  for  one  reason  or 

another  because  of  inadequate  disclosure  were.    Others  that  weren't  paying  their  fair 

share,  you  couldn't  quite  tell  from  the  information.   And  the  pressure  began  to 

develop  from  the  corporate  community  and  from  Congress  and  from  outside  in  the 

public  interest  community  to  improve  that  kind  of  information.    And  by  the  late 

I970*s.  the  Securities  and  Exchange  Commission  was  requiring  enough  information  in 

corporate  filings  to  their  shareholders  that  people  like  me  who  were  willing  to  spend. 

say,  their  entire  summer  reading  corporate  annual  reports,  could  learn  some 

interesting  things.    And  back  in  the  summer  of  1984,  I  had  just  come  back  from  what 

I  thought  was  a  junket  in  Taiwan  my  brother  had  arranged  --  he's  a  law  professor  -  it 

turns  out  to  be  the  most  work  I  had  ever  done  in  my  life  for  two  weeks.    I  was  so 

burned  out.  I  was  ready  to  read  corporate  annual  reports  for  three  months  and  did. 

And  we  found  out  some  interesting  things.    We  found  out  that  some  companies  were 

paying  very  high  taxes,  almost  as  much  as  the  corporate  statutory  rate,  which  at  the 
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lime  was  46  percent.    We  found  that  there  were  some  other  companies  who  were 

paying  nothing  at  all,  and  even  some  that  were  making  money  off  the  tax  system. 

They  were  more  profitable  after  they  filled  out  their  tax  returns  than  before.   And  it 

became  a  very  important  public  issue.   Where  we  found  some  companies  were 

actually  getting  rebates  from  the  federal  government.   When  they  filled  out  their 

return,  they  got  a  check  back.    And  the  companies  that  were  paying  high  taxes  and 

noticing  that  others  in  their  same  industries  were  paying  low  taxes  became  kind  of 

upset  about  that,  as  you  can  imagine.   The  companies  that  were  paying  very  low  taxes 

became  kind  of  upset,  but  they  were  upset  at  me.   Fair  enough.   And  if  that 

information  got  out  in  the  pubbc  and  was  checked  and  rechecked  by  the  congressional 

committees  and  the  General  Accounting  Office  and  every  corporate  accountant  in 

America  to  make  sure  we  had  done  our  arithmetic  right.   The  pressure  built  up  on  us 

--  on  the  Congress  —  to  do  something  about  it.    And  the  result  of  that  was  that  the 

Tax  Reform  Act  in  1986  leveled  the  playing  field  for  business,  lowered  the  corporate 

tax  rate,  it  got  rid  of  a  lot  of  the  particular  preferences  in  the  tax  code  that  had 

created  the  problems  of  such  widespread  avoidance  by  some  and  high  payments  by 

others.    And  the  Tax  Reform  Act  ended  up  being  something  that  I  think  is  generally 

concluded  by  most  people,  they've  been  a  good  thing  for  tax  fairness  and  a  good 

thing  for  American  business.    Now,  we  had  gotten  in  trouble  on  the  federal  corporate 

taxes,  particularly  in  the  early  'SOs,  although  it  started  during  the  Nixon 

administration,  because  of  the  variety  of  preferences  it  had  put  in  the  law,  mainly 

well-intentioned,  that  encouraged  this,  that  and  the  other  thing.    And  as  a  result. 
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people  had  said,  "Well,  if  we  encourage  these  things,  we'll  get  more  of  it,  so  we'll 

get  more  investment  and  we'll  get  more  jobs  and  so  forth."   It  really  didn't  work  out 

that  way.   These  studies  that  were  done,  not  just  by  our  group  but  by  Congressional 

staffs  and  so  forth,  found  that  the  Reagan  era  incentives  for  companies  didn't  work 

the  way  people  had  intended.    Companies  spent  a  lot  of  time  setting  up,  leasing 

subsidiaries,  and  gaining  the  tax  system,  but  business  investment  and  industrial  plant 

equipment  actually  fell  in  the  first  half  of  the  1980's.   First  time  that  even  happened 

in  a  long  time.   After  tax  reform,  when  we  told  business  to  get  back  to  business, 

we're  going  to  lower  the  statutory  rate,  but  we're  not  going  to  tell  you  how  to  invest  - 

-  business  investment  did  much  better.   In  fact,  they  grew  at  almost  double  the  rate 

after  1986  as  they  had  in  the  previous  five  years.    So,  we  think  the  fact  that  we 

worked  in  the  vineyards  of  disclosure  requirements  in  the  early  1970's  at  the  federal 

level  had  a  big  payoff.   It  took  a  while  to  get  the  kinks  out  of  the  system:  it  took  a 

while  to  get  the  disclosure  to  be  adequate  enough  to  get  the  answers  right.    But  when 

it  finally  did  get  right,  we  were  able  to  create  the  political  climate  to  deliver  a,  I 

think,  a  much  fairer  tax  system  for  American  business  and  for  the  public.   So,  now 

we  have  the  same  kind  of  situation  here  in  Massachusetts.    We're  asking  the  question 

that  we  don't  know  the  answer  to:  are  companies,  particular  companies,  paying  their 

fair  share  in  Massachusetts?    Some  are  paying  more  than  the  average,  some  are 

paying  quite  a  lot  less.    Do  we  have  a  corporate  tax  system  in  the  state  that  raises  the 

money  the  state  needs  from  business  and  at  the  same  time,  treats  business  fairly?   We 

don't  know  the  answer  to  that  question  right  now  because  we  don't  have  the  kind  of 
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detailed  information  that  is  required  to  answer.    And  the  corporate  disclosure 
requirements  that  are  now  on  the  books.  I  think, m would  take  us  down  the  road  quite  a 
long  way  to  learning  the  answers  to  this  question  and  helping  improve  the 
Massachusetts  tax  system  to  the  benefit  of  all  of  the  people  who  are  affected  by  it. 
Now,  you  heard  today  and  I'm  sure  you've  heard  many  times  and  you'll  hear  again 
today,  that  gosh,  this  is  going  to  hurt  business  if  we  require  them  to  disclose  how 
much  they  pay  in  taxes.    Well,  you  know,  businesses  that  aren't  paying  taxes  now 
might  well  be  hurt.   Because  there  will  be  public  pressure  to  do  something  about  that. 
But  businesses  that  are  paying  high  rates  may  well  be  helped.   Because  if  the  system 
becomes  more  rational  and  more  fair,  you  may  well  be  able  to  do  something  for  the 
high  tax  businesses  in  a  way  that  levels  the  playing  field  and  makes  them  be  treated 
more  fairly.   So  I  think  the  idea  that  we  fmd  out  that  some  big  companies  aren't 
paying  taxes  in  Massachusetts;  gosh,  that's  going  to  be  bad  for  the  climate.   Well,  I 
think  that  the  other  businesses  would  like  to  know  it  too  and  it's  good  for  the  climate. 
It's  good  for  creating  public  trust.    Maybe  we'll  find  out  that  they're  all  paying 
exactly  what  they  ought  to  and  it's  a  great  system.    Even  that  would  be  good  because 
the  public  would  be  reassured  that  the  system  is  fair.   There  are  a  lot  of  other  states 
out  there  now  who  are  looking  at  this  issue.    Some  have  already  enacted  corporate 
disclosure  taws  and  many  others  are  looking  at  it.    And  this  state  may  well  be  taking 
the  lead  in  helping  others  to  move  forward  on  it.    I  noted  earlier  that  by  the  time  we 
got  to  tax  reform  in  1986  we  had  huge  corporate  support  for  reform.    Because  the 
businesses  who  had  found  out  that  they  were  the  high  tax  companies  thought  it  was 
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completely  in  their  interest  to  have  a  more  level  playing  field  and  a  fairer  system.    As 

the  Clinton  proposals  are  being  debated  in  Washington,  those  same  companies  are 

arguing  against  preferences  like  the  President's  investment  tax  credit,  which  was 

dropped,  and  for  keeping  the  playing  field  level.   It's  good  to  have  them  still  on  our 

side.    And  it  just  shows  that  this  was  not  a  flash  in  the  pan  for  business.    Lots  of 

them  really  do  believe  in,  say,  free  markets  and  business  decisions  made  by  business 
and  the  usual  things  you'd  expect  to  hear  from  fiscal  conservatives  like  myself  and 
many  members  of  the  business  community.   Now,  I  think  we  may  submit  a  written 
statement  that  looks  at  some  of  these  issues  in  more  detail,  because  Mike  wants  to 
work  some  of  these  up  in  more  detail.   But  it's  clear  there  are  problems  in  state 
taxation  of  corporations,  some  of  which  are  unique  to  the  State  because  of  the 
difficulties  in  apportioning  income  among  the  states;  the  ability  of  companies  to 
sometimes  transfer  certain  types  of  income,  for  example,  to  places  where  they  aren't 
taxable.    A  famous  case  now  pending  is  South  Carolina  where  Toys  R  Us  is  trying  to 
shift  all  of  the  income  from  its  trade  name  to  Delaware  where  they  don't  tax  that  kind 
of  income.   Irs  all  paperwork.   But  they  say  from  now  on  all  of  our  toy  companies 
that  sell  the  toys,  say  in  Massachusetts,  will  pay  a  royalty  to  Toys  R  Us  Delaware 
which  owns  the  rights  to  the  name  Toys  R  Us.    Well,  kind  of  silly  game-playing,  but 
we  can"t  even  find  out  if  that's  going  on  normally  if  we  don't  have  some  kind  of 
disclosure.    This  happened  to  hit  the  courts,  but  most  of  these  things  don't.    And 
that's  why  I  think  disclosure  is  a  good  idea.    Now  finally,  let  me  make  a  couple  of 
brief  comments  about  some  of  the  staff  work  that's  been  done  on  the  issue  and  some 
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of  these  papers  you've  had  done.    I've  found  some  of  them  to  be  impressive.    One 

that  did  a  survey  of  the  various  analysts,  highly-respected  people  in  this  issue,  and  a 

large  majority  found  that  they  didn't  think  there'd  be  any  damage  to  business  from 

finding  out  who  was  paying  taxes  and  who  wasn't.   The  second  I  found  to  be  even 

more  impressive  in  its  own  way  for  asserting  so  much  on  a  complete  lack  of 

evidence.    At  least  it's  presented  in  the  paper.    We  say  down  in  Washington  that  in 
the  olden  days  before  they  started  paying  economists  like  the  lawyers  make  —  see, 
I'm  a  lawyer  so  we've  always  made  a  lot  of  money  —  the  economists  didn't  used  to 
make  much,  and  all  they  could  do  for  you  was  just  give  you  the  facts.   But  now,  now 
that  they're  a  higher-paid  profession  they  can  defend  the  indefensible  just  like  the 
lawyers.   Well,  God  bless  them.   They're  a  better  class  of  people,  as  us  lawyers 
would  say.   But  I  mean  one  of  the  problems  in  this  study  —  it's  sort  of  amusing.   Part 
one  is  —  I,  as  best  I  understood  of  this  entire  study  —  it  looked  at  whether  companies, 
it  looked  at  what  their  taxable  income  was,  what  they  were  paying  in  taxes,  and  it 
concluded  that  companies  were  doing  their  arithmetic  properly.    And  in  fact  when  you 
multiply  the  statutory  rate  times  taxable  income  —  gosh,  you  got  the  same  answer. 
We  got  the  same  answer  as  they  did.    Well,  that's  interesting,  but  not  very 
enlightening.   The  second  half  tried  to  look  at  whether  companies  were  paying  taxes 
fairly  as  a  share  of  their  book  profits,  but  unfortunately  the  report  didn't  even 
understand  what  book  profits  meant,  so  it  got  into  trouble  on  that  one  too.    And 
finally,  it  had  too  much  in  aggregates.    When  we  did  our  study,  one  of  the  more 
interesting  things  --  and  we  pointed  it  out  (inaudible)  interesting  --  was  that  our  lowesi 
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lax  company  in  our  first  report  was  General  Electric,  which  not  only  hadn't  paid 

anything  but....    The  accountant  for  Whirlpool  called  me  up  and  he  said,  Bob,  have 

you  seen  our  latest  report?   And  I  said,  no,  I  haven't  but  I've  got  it  here,  I'll  pull  it 

out.    He  said,  well  check  it,  we  just  got  a  leasing  subsidiary. 

:   That's  the  benefit  of  disclosure,  huh? 

Mr.  Mclntvre:    Yes,  well,  anyway  it  turned  out  we  worked  one  out  eventually.  The 
short-run  effects  of  our  report,  however,  were  negative.    But,  in  any  event  you  know, 
the  issue  here  isn't  that  we're  accusing  any  of  these  companies  of  cheating  on  their 
taxes.   What  we're  worried  about  here  is  whether  the  system  is  structured  in  such  a 
way  that  things  that  may  well  be  legal  are  allowing  the  system  to  create  wildly 
disparate  results  among  companies  within  industries  and  across  industries  that  end  up 
with  some  companies  not  paying  their  fair  share,  which  hurts  the  state,  it  hurts  the 
average  taxpayer  and  it  hurts  other  businesses.    We  think  disclosure  --  even  in  the 
limited  form  that's  drafted  now  --  can  move  you  in  the  direction  of  finding  out  the 
information  you  need  to  make  the  tax  system  here  better  for  everyone  and  we 
certainly  hope  that  not  only  is  it  kept  in  place,  but  that  in  the  future,  as  we  find  out 
what  more  information  we  need,  it's  strengthened.    Thank  you  very  much. 
Chairman  Svron:    Thank  you  very  much  Mr.  Mclntyre.    Questions? 

:    Mr.  Mclntyre,  you  referred  to  the  leading  role  that  Massachusetts  is  taking 

in  disclosure  through  this  statute.    The  report  that  the  Federal  Reserve  did  refers  to 
some  of  the  other  states  that  have  looked  at  this  in  the  Northeast  --  -similar  states  to  us 
thai  have  been  ravaged  by  recession  and  lost  hundreds  of  thousands  of  jobs.    Stales 
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like  Connecticut,  Maine,  New  York  and  Rhode  Island.    Has  Citizens  for  Tax  Justice 

been  involved  in  those  efforts  and  what  kind  of  .response  have  they  met  there? 

Mr.  Mclntvre:   Well,  Fm  not  the  one  to  ask  actually,  but  I  believe  Mike  has  been 

talking  to  people  in  those  places  and  there  is  interest.   There  already  are  states,  like 

Wisconsin  has  disclosure  of  corporate  tax  payments  rather  similar  to  what's  in  the  law 

here  in  Massachusetts.    West  Virginia  has  some  — 

Commissioner  Folev:    Excuse  me  ~ 

Mr.  Mclntvre:     —  Arkansas  has  some  and  the  states  that  are  considering  it,  the 

issues  are  similar,  there's  no  doubt  about  that;  but  I  don't  know  the  definitive  answer 

on  that  one. 

Commissioner  Foley:   Let  me  just  clarify  one  thing  that  Mr.  Mclntyre  just  said  and 

that  is  that  the  allegation,  the  similarity  of  Wisconsin  and  Massachusetts  ~  the  report 

thai  the  Federal  Reserve  did  makes  very  clear  that  there's  no  similarity  at  all. 

Mr.  Mclntvre:    Well,  there  really  is.    They  disciose  companies  by  name  and  how 

much  they  pay  in  taxes.    The  truth,  really  the  guts  of  - 

Commissioner  Folev:    And  individuals  and  — 

Mr.  Mclntvre:   Well,  the  individuals  they've  backed  way  off  on  in  Wisconsin 

recently. 

Commissioner  Folev.     Well,  but  that's  required  by  law,  and  there's  one  item    (va)  a 

whole  series  of  items. 

Mr.  Mclntvre:    There's  absolutely  differences,  but  in  terms  of  corporate  it's  quite 

similar. 
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Chairman  Svron:    Question?    Yes.  ma'am? 

Commissioner  Mann:    An  issue  comes  up  often  in  terms  of  the  value  of  the 
disclosure  law.  versus  the  value  of  looking  at  aggregated  data,  and  we  in 
Massachusetts  have  had  difficulty,  I  think  no  more  than  any  other  state,  in  terms  of 
developing  that  aggregated  data.    But  even  assuming  that  aggregated  data  was 
generally  available  on  a  consistent  basis,  can  you  comment  why,  in  your  view,  that 
doesn't  always  tell  us  the  information? 

Mr.  Mclntvre:   Well,  I  think,  one  good  example  of  that  is  Whirlpool  and  G.E.    If 
you  had  two  companies  in  the  universe  and  one  of  them  was  General  Electric  and  one 
of  them  was  Whirlpool,  you  would  find  that  companies  in  the  electrical  equipment 
area  were  paying  twenty-two  percent  in  taxes  —  and  that's  all  you'd  know.   You 
wouldn't  know  that  one  of  them  was  paying  forty-six  and  one  of  them  was  paying 
nothing     So  you  wouldn't  know  what  was  wrong  with  your  system;  you  say  twenty- 
two  at  the  Federal  level,  gee,  well  that's  not  too  bad,  it's  half  the  statutory  rate   —  at 
least  to  some  degree  we've  gotten  to  the  point  where  we  see  the  statutory  rate  as  son 
of  like  sentencing.    You  know,  you  get  time  off  for  good  behavior.    We  don't  expect  j 
anybody  to  serve  the  whole  term  but...  aggregated  data  is  almost  useless  to  learn 
things  about  particular  taxpayers.    I  mean,  if  we  wanted  to  know  how  fair  the  income 
tax  system  is.  if  we  found  out  the  average  rate  is  eleven  percent,  it  wouldn't  tell  us 
anything.    We'd  want  to  know  if  you  make  a  lot  of  money,  do  you  pay  higher  taxes 
and  if  you're  poor,  do  you  pay  low  taxes,  and  aggregated  data  doesn't  tell  you  that  in 
super-aggregated  form  and  it  doesn't  tell  you  thai  for  corporations  when  you're  trying 
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to  find  out  are  companies  paying  their  fair  share  if  you  just  average  the  results  and 
you  don't  have  the  detail  that  you  need  to  answer  the  question. 

:   Would  you  think,  if  I  could  ask  a  question,  would  you  think  that  aggregated 

data  on  individuals  would  tell  you  something  if  you  had  it  by  income  class? 
Mr.  Mclntvre:   It  tells  you  something,  but  it  doesn't  answer  the  kinds  of  questions  — 
for  example,  one  of  the  Federal  provisions  that  was  adopted  in  1986  was  a  minimum 
tax  on  individuals  as  well  as  corporations  because  we  had  very  limited  data,  indicating 
that  there  were  some  very  high  income  people  who  were  paying  nothing  in  taxes. 

j,   So  would  you  think  that  you  would  need  — 

Mr.  Mclntvre:   But  that  wasn't  aggregated  data.   That  was  an  example  of  some  place 

4 

where  we  had  forced,  by  law,  the  Federal  Government  to  disaggregate  some  data. 
:  It  was  disaggregated;  but  would  you  think  that  to  do  adequate  analysis  on 

individual  tax  rates  that  you  would  need  individual  disclosure? 

Mr.  Mclntvre:    It  would  be  nice,  but  there  are  privacy  considerations  and  I  think 

they  probably  all  outweigh  it. 

:    And  then,  the  other  question  I  have,  just  if  I  could  for  my  own  benefit: 

What  information  supplied  by  Massachusetts  disclosure,  if  Toys  R  Us   were  a_ 
Massachusetts  corporation,  could  you  have  told  this  question  on  Toys  R  Us  having 
transferred,  essentially  its  name  rights  to  another  corporation?    Because  an  issue  that 
was  raised  by  -- 

Mr.  Mclntvre:    You  wouldn't  know  how,  but  you  might  well  find  out  depending  on 
how  big  it  is.  and  these  royalties  can  turn  out  to  be  a  huge  share  of  profits.    In  fact 
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you  might  find  out  that  Toys  R  Us'  tax  is  $456    —  that  would  cause  you  to  say  wait  a 

minute,  how  the  heck  did  they  do  that? 

:    You  wouldn't  see  Toys  R  Us  taxes  in  the  information  that's  revealed  now  in 

the  disclosure  in  Massachusetts? 

:    Oh.  you  wouldn't  know  it  now,  no. 

:    No,  I  mean  with  the  disclosure  law  that's  — 

Mr.  Mclntvre:    Well,  the  law  they're  talking  of,  even  the  limited  law  that  takes 

effect,  when  we  get  the  data  for  1992,  when  these  reports  are  filed,  we  will  see  Toys 

R  Us  there,  and  we'll  find  out  whether  they're  paying  millions  of  dollars  in  taxes  like 

they  ought  to,  or  whether  they're  paying  almost  nothing. 

:   I  guess  what  I'm  trying  to,  I'm  not  trying  to  take  a  position  on  this,  but  the 

question,  or  the  issue  that  was  stated  by  the  other  consultants  make  a  rather 

compelling  point.    I'm  just  curious  of  your  view  on  it.    That  unless  you  know  the 

transfer  prices,  unless  you  know  the  underlying  information,  which  you  wouldn't  in 

this  case,  because  you'd  be  getting  aggregate  kind  of  information  on  what  Toys  R  Us 

Massachusetts  paid.    Unless  you  knew  that  they  were  paying  Toys  R  Us  Delaware  a  ^ 

royalty  fee,  that  you  wouldn't  be  able  to  really  pull  apart  these  questions  of  equity. 

I'm  wondering  what  you  feel  on  that. 

Mr.  Mclntvre:    You  might  not  be  able  to  pull  them  apart,  although  once  it  was 

disclosed  :-  let's  suppose  that  when  we  get  the  information  there's  only  one  company 

in  it  that  looks  interesting  and  it  tums  out  to  be  Toys  R  Us.    And  the  story  comes  out 

in  the  Globe:  Toys  R  Us  Onlv  Pays  Minimum  Tax  in  Massachusetts.    I  can  tell  von 
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that  there  will  be  a  lot  of  investigation  by  not  only  reporters  and  people  like  TEAM, 

but  even  the  tax  department  will  start  getting  interested,  where  they  might  not  have 

been  before. 

:    So,  you  see  it  more  as  useful  for  pointing  out  companies  that  you  need  to  do 


Mr.  Mclntvre:    At  this  point,  yes.    By  the  time  we  started  doing  our  reports  in  the 
Eighties,  we  had  a  lot  more  information,  and  we  could  not  just  pinpoint  General 
Electric  didn't  pay  taxes,  but  tell  you  how.  We  couldn't  do  it  for  everybody,  but  we 
could  do  it  for  them  as  it  turned  out.  But  yes,  if  we  want  more  information  as  time 
goes  by  we  may  well.   It  may  be,  however,  when  we  get  this  done  we  just  leam 
everything's  hunky-dory,  in  which  case  business  can  get  a  pat  on  the  back  and  they 
can  go  home  happy. 
Chairman  Svron:    Mr.  Spina? 

Commissioner  Spina:    I  guess  you  just  made  a  point  about  if  we  looked  at  individual 
returns  for  individuals  there  would  be  privacy  rights.    Does  that  suggest  corporations 
don't  have  privacy  rights? 

Mr.  Mclntvre:   It  suggests  whatever  they  possibly  may  have,  and  they've  already 
been  made  to  file  these  things  at  the  national  level  at  the  SEC,  so  you're  not  going 
beyond  any  violation  of  any  potential  privacy.    I  don't  think  corporations  have 
anywhere  near  the  claim  to  privacy,  which  is  a  personal  term  from  the  word  Go 
anyway,  that  an  individual  may  have.    So.  do  they  have  trade  secrets  and  things  like 
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that?    Sure.    But  this  doesn't  violate  any  of  those.    Do  they  have  privacy  in  the  sense 

that  you  and  I  individually  do?   No.   The  word  doesn't  even  apply. 
Chairman  Svron:    Mr.  Foley? 

Commissioner  Foley:    A  couple  of  quick  questions.   Thanks,  Joe.   I  think  we've 
been  generally  familiar  with  the  other  speakers  being  local  Massachusetts  types. 
Could  you  briefly  describe  the  goals  of  your  organization?   Do  you  have  a  staff,  do 
you  have  a  budget,  are  you  a  registered  lobbyist? 

Mr.  Mclntvre:    Sure.    I'd  be  happy  to  -  don't  think  I'm  not  local.   I'm  from 
Attleboro.  I'm  as  local  as  you  can  get.   But  my  organization  is  not  as  local,  it's  based 
in  Washington,  D.C.,  it's  been  around  since  1979,  it  has  a  staff  of  six.   We  are 
funded  primarily  by  the  Department  of  Labor.   Though  we  get  some  funding  money, 
our  membership  is  broken  down  by  our  by-laws  or  constitution  to  include  one-third 
national  public  interest  groups,  like  the  League  of  Women  Voters,  N.A.A.C.P.  and 
one-third  local  grassroots  groups,  like  the  California  Tax  Reform  Association,  and 
TEAM,  and  Minnesota  Citizens  for  Tax  Justice  and  so  forth,  and  one-third  labor 
unions.   That's  our  Board  of  Directors,  that's  who  we  report  to  ultimately,  and  our 
funding  is  primarily  from  labor,  although  we  get  some  funding. 
Commissioner  Foley :    And  the  goal  of  the  organization  is? 

Mr.  Mclntvre:    The  goal  of  our  organization  is  to  try  and  protect  middle-  and  low- 
income  taxpayers  by  making  sure  everyone  pays  their  fair  share.    But  we're  not  an 
anti-tax  group,  we've  got  enough  of  them  here  in  Massachusetts,  but  we  are  a  pro-fair 
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tax  group,  and  we  work  very  hard  to  make  sure  that  the  tax  system  is  fair  so  that  the 

middle  class  doesn't  end  up  paying  it  all. 

Commissioner  Foley:    So,  that  you  know  what  progress  you're  making  toward  that 

goal,  do  you  have  a  definition  of  fairness? 

Mr.  Mclntvre:    Well,  we  have  a  definition  of  unfairness,  I  suppose,  so  that  what  we 

try  to  combat  mostly,  is  that  when  we  see  let's  say  a  large  corporation  paying 

nothing,  we  try  to  deal  with  that.    If  we  see  politicians  proposing  to  raise  taxes  on  the 

middle  class  to  pay  for  tax  breaks  for  the  rich,  we  oppose  that.   If  we  have  politicians 

who  are  willing  to  propose  closing  down  loopholes  so  they  can  give  the  middle  class  a 

better  break,  we're  with  them,  we  support  them.   Do  we  have  a  definition  of  when 

we  win  and  when  we  lose?   We  lost  in  1981.   We  won  in  1#86.   We've  lost  at 

various  times  in  the  past  twelve  years.    Those  are  probably  the  classic  cases,  both 

under  Ronald  Reagan.    Probably  the  worst  thing  that  ever  happened  to  the  federal  tax 

system  was  1981,  from  our  point  of  view,  and  the  best  was  1986  -  both  under  the 

same  president.    It  just  shows  that  you  can  grow  in  office. 

:    I  might  note  that,  not  as  an  (inaudible),  the  Citizens  for  Tax  Justice  isn't 

that  well-known  a  recognized  tax  analytical  group  on  the  national  scene.    In  fact,  I 

think  you're  referred  to  in  the  Battle  of  Gucci  Gulch. 

:    Oh  yeah,  we're  in  there. 

Commissioner  Folev:    The  last  question,  with  regard  to  Bob's  comment  there  in  one 

of  the  reports  we  got.  it  talked  about  economists  believing  that  ultimately  people  pay 

tax  --  the  employees  of  the  company,  the  customers  who  ultimately  buy  the  produce  or 
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service,  the  shareholders,  perhaps  even  the  vendors  who  supply  the  company.    Do 

you  share  that  view?   Because  you  tend  to  differentiate,  in  David's  question,  about 

privacy  rights,  there  are  things  called  corporations,  and  there  are  things  called  people. 

Mr.  Mclntvre:    Well,  I  myself  am  a  shareholder,  and  I'm  sure  you  are  too  of 

companies,  and  I  don't  think  our  privacy  would  be  revealed  in  any  way  at  all  if  we 
found  out  whether  some  of  the  companies  we  may  have  shares  in  pay  taxes  or  not. 
Do  I  think  that  ultimately  people  pay  tax?   Sure.    And  the  question  is  which  people? 
At  the  corporate  level  the  debate  generally  is  whether  it's  on  the  wage-earners  or  on 
the  shareholders.    I  think  the  best  evidence  is  that  it's  on  the  shareholders,  ultimately. 
Probably  take  a  practical  note  on  that:  that  the  workers  lobby  for  higher  corporate 
tax,  and  the  shareholders  lobby  for  lower  ones.    So,  if  you  believe  people  operate  in 
their  self  interest,  generally  do,  there's  probably  a  good  indication  that  it  is  a 
shareholder  tax.    And  shareholders,  to  be  better  off  people,  so  the  corporate  tax 
becomes  a  progressive. 

Chairman  Svron:     I  think  we  have  time  for  probably  one  or  two  more  questions.    I 
don't  want  to  rush  the  (inaudible),  but  I  know  that  — 
Commissioner  Fahertv:   Mr.  Chairman? 
Chairman  Svron:    Mr.  Faherty? 

Commissioner  Fahertv:    Bob.  maybe  it's  more  of  a  statement  than  a  question,  but  as 
a  labor  union,  every  labor  union  in  Massachusetts  and  this  country  is  required  to  file 
forms  in  the  federal  pilots,  elam  two  and  elam  three,  revealing  everything:  where  the 
money  comes  from,  where  the  money  goes,  all  salaries,  all  expenses,  everything  else. 
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If  you  serve  on  a  commission  in  the  State  of  Massachusetts,  there  is  reporting  for  the 

Ethics  Commission  all  your  holdings,  all  your  spouse's  holdings,  your  family's 

holdings.    Can  you  see  any  difference  between  what  is  being  proposed  or  what  is  law 

right  now  and  what  is  required  of  labor  unions? 

Mr.  Mclntvre:    Well,  in  terms  of  what's  disclosed,  this  requires  a  lot  less  in  terms 

of  what's  disclosed.     But  this  requires  maybe  a  lot  more  interest.  But  no,  we  get  a  lot 

more  information  out  of  labor  unions  out  of  yours  or  groups  like  mine  that  make 

public  disclosure  of  everything.   And  that  hasn't  hurt  my  competitive  relation. 

Chairman  Svron:    One  last  question,  Mr.  Spina? 

Commissioner  Spina:   But  I  guess  on  that  point,  isn't  one  major  difference  that  your 

organization  is  a  not-for-profit  and  enjoys  the  benefits  of  not  being  subject  to  a  tax 

authority  and  not  being  subject  to  the  normal  competitive  manner?   So,  I  would 

suggest  those  distinctions  would  weigh  the  filing  issues  significantly. 

Mr.  Mclntvre:    Well,  they  might,  as  long  as  you  understand  that  we're  asking  much 

less  in  this  legislation  that's  now  on  the  books  --  much,  much  less,  and  it  doesn't 

involve  anyone's  personal  privacy.    The  question  is  whether  it's  good  or  bad  for 

business  to  have  a  mechanism  in  place  that  I  think  will  help  give  you  a  fairer  tax 

system  among  companies  and  among  companies  in  the  public.    And  I  think  the 

answer's  pretty  clear.    You  may  think  that  gosh,  nobody's  going  to  locate  in 

Massachusetts  if  they  have  to  tell  how  much  money  they  make  here.    I  don't  think 

you  can  find  anybody  who  really  can  make  that  case  very  strongly. 

:    Well,  we  just  had  a  half  a  dozen  people  here  in  the  last  half  hour. 
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Mr.  Mclntvre:    I  heard  them  too.    That's  what  I  was  using  as  my  example. 

Chairman  Svron:     I  suspect  we  won't  get  a  lot  Clearer  definition  of  that  if  we 

continued  this  discussion.    So,  I  want  to  thank  the  witness  very  much.   I  know  you've 

come  from  out  of  town,  and  suggest  that  we  turn  to  our  next  witness,  who's  Mitch 

Adams,  as  many  of  you  know,  the  Massachusetts  State  Tax  Commissioner.    Thank 

you  very  much.    And  we'd  appreciate  having  for  the  record  anything  you'd  like  to 

submit.    Commissioner  Adams,  to  be  differentiated  from  people  on  the  commission. 


Mitchell  Adams,  Commissioner  of  Revenue,  Massachusetts  Department  of 
Revenue 

Mr.  Adams:   Thank  you  Mr.  Chairman,  members  of  the  commission.   I  have  a 
prepared  text  which  I  will  leave  here,  and  I'm  happy  to  be  here  this  morning,  and 
will  read  the  prepared  statement.    I'm  here  today  to  provide  the  members  of  the 
Commission  with  some  basic  facts  about  the  Corporate  Audit  Program  conducted  b\ 
the  Department  of  Revenue  and  to  relate  those  facts  to  the  question  of  disclosure  of 
corporate  tax  information.    The  Department  of  Revenue,  like  many  state  agencies,  has 
been  subject  to  the  budget  cuts  that  were  necessary  as  pan  of  balancing  the  state's 
books.    Recently  this  has  led  some  people  to  assume  that  we  are  fulfilling  our 
responsibilities  for  enforcing  the  Commonwealth's  tax  laws  less  effectively,  especially 
in  the  corporate  excise  area.    This  has  some  intuitive  appeal,  but  only  in  the  absence 
of  a  broader  look  at  the  Department's  overall  business  strategy.    Since  the  mid- 
eighties  the  Department's  overall  goal  has  been  to  seek  productivity  improvements 
through  aggressive  use  of. advanced  information  technology  and  improved  voluntary 
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compliance.    The  centerpiece  of  this  strategy  was  the  complete  overhaul  of  the 

Department's  computer  systems.   The  taxpayers,  in  the  Commonwealth  invested  over 

sixty  million  dollars  in  a  new  DOR  computer  system  at  that  time.   The  new  system 

has  vastly  improved  the  productivity  and  has  allowed  the  Department  to  offset  much 

of  the  impact  of  reduced  staffing.   A  comprehensive  look  at  our  audit  strategy  must 

therefore  include  examination  of  two  things:  the  traditional  manual  portion  of  our 

audit  operation;  and  the  operations  that  are  now  performed  automatically  by  computer 

through  the  aggressive  use,  application  of  advanced  information  technology.   Let  me 

focus  first  on  the  manual  side  of  the  ledger.   The  Department's  audit  division 

continues  to  pursue  a  very  aggressive  strategy.   Overall  that  strategy  will  yield 

approximately  the  same  amount  or  more  in  assessments  this  year  as  in  FY92.   Dollars 

collected  through  corporate  excise  audits  this  year  during  the  first  three  quarters  are 

,  well  ahead  of  last  year  and  comparable  with  FY91.    Some  comparative  data  on  our 

manual  audit  operation  are  instructive.    As  a  percentage  of  total  corporate  tax  filers 

our  manual  audit  program  provides  fifty  percent  more  audit  coverage  than  does  the 

federal  Internal  Revenue  Service.   We  examine  approximately  3.8  percent  of 

corporate  taxpayers,  compared  to  the  IRS  figure  of  2.3  percent.    Our  audit  coverage 

is  greater  than  the  majority  of  other  states  and  has  been  in  each  of  the  last  three 

years.    Finally,  Massachusetts  has  consistently  been  rated  among  the  most  aggressive 

states  in  the  nation  in  terms  of  auditing  by  the  chief  financial  officers  of  multi-state 

companies.    The  performance  statistics  tell  a  tale  of  success  of  our  audit  strategy. 

You  already  know  that  the  size  of  our  field  audit  staff  dropped  significantly  from 
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FY90  to  FY93.    What  you  probably  don't  know  is  that  the  operation  has  become 

significantly  more  productive.    The  amount  of  annual  collections  per  auditor  has  risen 

to  almost  $600,000  over  the  same  period  for  a  remarkable  improvement  of  41  percent 

in  productivity.   The  amount  collected  per  audited  taxpayer  has  been  pushed  up  90 

percent  from  SI 2.200  in  FY90  to  $23,179  in  FY93.    These  successes  have  been 
achieved  in  the  midst  of  a  recessionary  economy  that  has  had  a  significant  impact  on 
corporate  America  and  corporate  Massachusetts,  during  a  period  that  began  with  a 
precipitous  slide  in  corporate  tax  collections.   This  audit  record  has  been  possible  in 
large  measure  by  the  Department's  increasing  emphasis  on  computerized  audit 
procedures.    Our  sophistication  in  the  computerized  screening  of  all  corporate  returns 
is  gradually  supplanting  much  of  the  traditional  manual  audit  function  previously 
performed  by  the  desk  audit  bureau.    Our  computer  system  now  performs  a  number 
of  automatic  checks  of  taxpayers  reported  data  on  a  universal  basis,  that  is  in  a  review 
of  all  1 10.000  corporate  taxpayers.    Because  these  checks  could  only  be  performed 
manually  before  it  was  impossible  to  justify  doing  them  universally,  despite  the 
potential  for  some  noncompliance  to  go  undetected.    These  include  corporate . 
estimated  payments.    Since  1991,  the  system  routinely  compares  corporate  estimated 
payments  claimed  by  taxpayers  on  their  final  returns  to  actual  payments  and  generates 
a  bill  when  discrepancies  exist.    Approximately  2,600  corporations  were  assessed  1.3 
million  in  additional  tax  over  the  last  year.    Second,  underpayment  of  estimated  taxes. 
Compliance  with  minimum  corporate  estimated  payment  thresholds,  which  was 
typically  a  manual  desk  audit  issue,  or  was  only  reviewed  when  corporations'  returns 
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were  audited  on  other  issues,  is  now  reviewed  universally,  that  is  all  110,000 

corporations  by  computer.   The  system  calculates  appropriate  penalties  and  bills  the 

business,  or  businesses  whenever  appropriate.   Almost  5,000  such  bills  were  issued  in 

the  last  year.    Extensions.   In  the  past  returns  of  taxpayers  who  filed  extensions  were 

not  reviewed  to  see  if  the  taxpayer  had  met  minimum  payment  requirements  for  valid 

extension.    This  is  now  done  automatically,  and  corporations  are  billed  for 

appropriate  penalties  and  interest.    Approximately  2,000  such  bills  were  issued  over 

the  last  year  with  assessments  totalling  1 .2  million.   It  is  important  to  emphasize  that 

the  systems  applications  by  computer,  which  permit  us  to  ensure  that  10,000,  or 

almost  one  out  of  every  ten  of  the  corporations  doing  business  in  the  Commonwealth 

do  not  violate  certain  payment  requirements,  are  in  addition  to  our  manual  audit 

program.    The  result  is  that  audit  coverage  of  corporate  taxpayers  in  this  way  is  now 

greater  than  at  any  prior  time.   In  the  future,  corporate  tax  managers  are  likely  to  see 

further  fruiis  of  the  partnership  between  information  technology  and  traditional 

auditing,  in  which  we  continue  to  invest  our  precious  resources.    These  efforts  include 

our  development  of  more  sensitive  audit  selection  methodologies,  relying  in  part  on 

external  data  sources  about  corporate  economic  activity,  and  they  are  making  it 

possible  for  our  auditors  to  spend  more  of  their  time  on  fruitful  investigations. 

Looking  ahead  we  are  contemplating  further  technological  enhancements  to  achieve 

even  greater  audit  productivity.    We  fully  expect  to  continue  the  trend  of  the  last  year 

towards  greater  and  greater  audit  productivity,  and  given  our  recent  interest  expressed 

in  the  legislature  in  this  area,  we  mav  well  see  some  additional  resources  in  the  FY94 
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budget.    But  what  does  the  Department's  audit  performance  have  to  do  with  the  issue 

of  corporate  tax  disclosure?   To  my  mind  almost* nothing  at  all.    Corporate  taxpayers 

already  consider  Massachusetts'  enforcement  of  the  tax  laws  among  the  toughest  in 

the  nation.    Public  disclosure  of  corporate  tax  data  will  not  help  the  Department  of 

Revenue  do  its  tax  job.    All  the  information  that  would  be  made  available  through 

corporate  tax  disclosure  is  already  available  to  my  auditors.    Nor  will  public 

disclosure  of  corporate  tax  data  help  the  public  know  if  corporations  are  filing 

complete  and  accurate  returns.     The  kinds  of  information  that  would  be  disclosed 

barely  scratch  the  surface  of  the  data  that  our  audit  procedures,  both  automated  and 

manual,  already  assimilate  and  analyze.   Members  of  the  Commission  have  a  difficult 

job  trying  to  balance  the  need  for  confidentiality  with  the  public's  legitimate  concern 

about  the  tax  burden,  about  how  the  tax  burden  is  shared.    Your  job  will  only  become 

more  difficult  if  you  get  sidetracked  into  a  discussion  of  audit  activity.    As  I  hope  I've 

made  clear  there  is  no  connection  between  corporate  tax  disclosure  and  the 

Department  of  Revenue's  audit  strategy  and  coverage.    Thank  you  very  much  for 

your  lime. 

Chairman  Svron:Thank  you  very  much,  Commissioner  Adams.    We'd  like  to  take 

questions  now  (inaudible)  the  Commissioner  (inaudible).   Mr.  Spina. 

Commissioner  Spina:    Earlier  this  morning  we  heard  from  the  Chairman  of  the  Bank 

of  Boston  that  they  had  a  tax  issue  on  apportionment  with  the  Commonwealth  of 

Massachusetts  covering  the  years  1976  through  1990  that  was  settled,  which  the  CEO 

of  the  Bank  of  Boston  said  implied  to  him.  or,  that  the  DOR's  position  that  the 
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current  bank  tax  statute  as  it  related  to  apportionment  was  flawed,  otherwise  the 

Commonwealth  would  not  have  settled.    I  know  this  matter  may  have  been  in 

litigation  and  may  have  involved  a  prior  head  of  DOR,  but  I  just  wonder  whether  you 

have  an  opinion  at  this  point,  whether  the  bank  tax  statute  as  it  relates  to 

apportionment  is  flawed. 

Mr.  Adams:    I  think  the  bank  statute  is  flawed  because  it  does  not  permit  the 

Commonwealth  to  apportion  income,  and  that  is  a  problem. 

Chairman  Svron:   Thank  you  very  much.    Further  questions.   Mr.  Foley. 

Commissioner  Foley:    Commissioner  Adams.    Thank  you  for  your  testimony.   I 

think  it  was  very  important  for  you  to  express  your  views  regarding  the  connection 

between  disclosure  and  audit,  and  essentially  say  there  was  no  connection  you  could 

draw  because  it  was  clear  the  proponents  of  disclosure  jumped  on  that  headline  and 

tried  to  make  a  style  point  on  it  at  least.    In  terms  of  the  reports  that  were  presented 

to  us  by  the  Federal  Reserve  Bank  staff,  one  of  the  documents  cited  was  a  letter  from 

your  department  —  I  think  your  signature  was  on  the  letter  --  talking  about  the  current 

arrangements  between  various  taxing  jurisdictions,  the  attention  that's  paid  to 

confidentiality,  which  I  think  we  could  conclude  helps  in  terms  of  compliance  and 

helps  in  your  revenue-raising  activities.    Is  there  any  possibility  that  when  we  come  to 

re-extending  those  contracts  or  understandings  with  other  taxing  jurisdictions  that  this 

disclosure  statute,  if  it  were  still  on  the  books,  could  in  some  way  complicate  the 

negotiations?   Would  you  have  to  include  language  that  would  go  beyond  the 
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Department  of  Revenue  and  get  into  other  agencies  within  state  government,  which  I 

think  was  suggested  in  your  letter? 

Mr.  Adams:   Mr.  Foley,  I  think  —  I'm  not  sure  I  understand  you  entirely  —  I  think 

in  part  you  asked  whether  the  corporate  disclosure  statute  would  complicate  our 

confidentiality  understandings  with  other  agencies  like  the  IRS? 

Commissioner  Folev:    Correct. 

Mr.  Adams:    It  is  possible  thaj  it  could.    Our  look  at  it  at  this  point  indicates  to  us 

that  it  doesn't,  and  the  reason  is  that  we  have  these  confidentiality  understandings 

with  the  IRS  and  other  agencies,  and  the  disclosure  law  as  presented  doesn't  require 

the  department  to  do  anything.   It's  between  the  corporations  and  the  Secretary  of 

State,  and  for  that  reason  at  this  point  we  haven't  seen  the  problem.   There  may  be 

more  to  it  than  that,  but  at  this  point  that's  our  judgment.    ' 

Commissioner  Folev:    Right.    I  was  focusing  on  the  future.    I  think  it's  clear  that  the 

current,  specifically  drawn  agreements  do  talk  about  the  taxing  jurisdictions.    But  the 

question  of  another  state  agency  like  the  Secretary  of  State  —  have  you  heard 

anything?     Would  you  suspect  that  it  might  — 

Mr.  Adams:    I  really  can't  add  much  to  that. 

Chairman  Svron:    (inaudible)  me  to  get  moving  along  here,  but  Ms.  Mann  question? 

Commissioner  Mann:    Thank  you  for  coming  here  today.    First  of  all.  as  one  of  the 

Commission  members  who  talks  most  about,  or  at  least  as  much  as  anyone,  about  the 

need  for  data  which  impacts  on,  in  your  department,  and  your  department  spending 
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long  hours  trying  to  produce  that  data,  let  me  thank  you  on  behalf  of  the  Commission 

members  for  the  time  and  efforts  that  (inaudible)  put  in  and  — 

:   Thank  you  for  that. 

Commissioner  Mann:    --  for  the  valuable  information  that  you've  provided.    I  just 

have  two  questions.    One  relates  to  the  data  and  the  interface  with  audit.    One  thing 

that  I  think  became  clear  from  the  information  provided  from  the  Department,  that  at 

least  currently  your  automated  system  does  not  provide  the  data  or  didn't  at  least  for 

the  purpose  of  the  Commission  report  with  respect  to  group  filers  —  the  individual 

corporations  within  a  group.   And  my  understanding  just  to  get  back  to  your  audit 

point  is  that  the  audits,  with  respect  to  such  filers,  do  not  rely  on  the  automatic, 

automated  systems  that  the  Department  has  aggressively  developed  over  the  last 

couple  of  years.    Is  that  correct? 

Mr.  Adams:    I'm  sorry.    I  really  can't  answer  the  question.    I  don't  know,  but  we'll 

be  happy  to  get  the  answer  back  to  you. 

Commissioner  Mann:    OK. 

:    You  can  submit  that  for  the  record. 

Commissioner  Mann:    My  second  question  is  does  the  Department  have  a  position  -- 

Mr.  Gould  from  AIM  as  a  first  testifier,  noted  a  number  of  bills  with  respect  to  tax 

administration.    I'm  wondering  whether  the  Department  has  a  position  with  respect  to 

those  measures?    And  if  so  if  you've  provided  a  summary  of  that  position  to  the 

Commissioner. 

Mr.  Adams:    I  don't  know  which  tax  bilis  you're  talking  about. 
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Commissioner  Mann:    —  all, right.    If  we  could  provide  you  perhaps  with  Mr. 

Gould's  testimony  and  get  — 

:    Sure. 

Commissioner  Mann:    ~  the  Department's  position  on  those. 

:    Sure. 

Commissioner  Mann:    That  would  be  helpful.    Thank  you. 

Chairman  Svron:    I  think  we're  going  to  have  another  witness  on  that,  but  we've 

asked  Mr.  Spina  and  Mr.  Widmer  if  they'd  combine  their  questions  in  the  interest  of 

time  and  they've  agreed  to  that.   Mr.  Widmer? 

Commissioner  Widmer:    Yes.    Very  quickly,  we  had  a  report  on  Friday  on  the 

corporate  excise  tax  in  which  there  was  considerable  discussion  over  whether  the 

sample  of  26.000  corporate  tax  payers  had  any  validity  or  how  much  validity  it  had  in 

the  spectrum  of  a  hundred  thousand  total.    In  your  experience,  Commissioner,  do  you 

have  a  view  about  how  extensive  that  kind  of  survey  is  and  how  reliable  the 

information  from  which  we  - 

Mr.  Adams:    I  think  so.    That's  a  very  large  sample,  and  is  a  substantial  amount  of 

valid  information  from  our  viewpoint.    That's  a  lot  of  companies. 

:    Thank  you. 

Chairman  Svron:    Thank  you  very  much.  Commissioner  Adams,  for  that  testimony. 

Our  next  witnesses  are  Mark  Goldberg,  Bill  Short,  and  Bill  Deedree.  from  the  Mass 

Taxpayers  Association.    Gentlemen,  if  you  could.    Just  so,  for  people's  logistical 

concerns  and  metering  the  amount  of  water  they're  drinking.  I  plan  on  taking  about  a 
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five-minute  break  at  one  o'clock.    We  are  not  taking  a  lunch  break,  but,  so  people 

can  measure  that,  what  they  decide  to  go  easy  oo  the  water.    Gentlemen.    Mr. 

Goldberg. 


Marc  Goldberg,  President  and  Chief  Executive  Officer,  Massachusetts 
Biotech nology  Research  Institute,  and  current  member  of  Board  of  Directors, 
Massachusetts  Biotechnology  Council,  representing  Massachusetts  Taxpayers 
Association 

Mr.  Goldberg:    Good  afternoon,  I  think.    Chairman  Syron,  members  of  the 

Commission.   We're  here  today  in  numerous  roles;   I  have  several.   I  am  president 

and  CEO  of  an  entity  called  the  Massachusetts  Biotechnology  Research  Institute, 

which  is  also  a  501 -C3  tax-exempt  organization  with  lots  of  filing.   We  are  designed 

to  help  stimulate  new  biotech  companies.   I'm  also  a  member  of  the  board  of 

directors  of  the  Massachusens  Biotechnology  Council  and  its  immediate  past 

president.    And  I'm  here  today  to  talk  a  little  bit  about  the  impact  of  the  work  of  this 

Commission  on  the  biotechnology  industry.    Let  me  give  you  a  very  quick  overview. 

People  hear  a  lot  about  biotech.    Basically  what  we  are  is  a  combination  of  about  145 

commercial  companies  located  in  the  state,  employing  about  15,000  people,  with 

products  that  will  change  health  care,  agriculture,  and  environmental  practices.    We 

have,  despite  the  recessionary  times  in  New  England,  been  growing  at  a  very  rapid 

rate  --  something  in  excess  of  fifteen  percent  a  year.    And  we  are  perhaps  a  paradigm 

of  other  tech-,  of  other  industries  that  will  come  about  in  this  region  based  on 

emerging  technology.    We  are  an  international  industry  by  definition,  and  we're  an 

industry  that,  believe  it  or  noi.  doesn't,  hasn't  paid  an  awful  lot  of  corporate  taxes  -- 


71 
we  pay  a  loi  of  individual  income  taxes,  et  cetera  --  we  don't  pay  a  lot  of  corporate 

taxes  because  on  average  our  companies  in  this  state  lose  two  billion  dollars  a  year. 

Thai's  the  investment  that  we  make.   It  takes  on  average  ten  years  to  get  a  product 

from  the  research  lab  out  to  the  marketplace,  and  during  that  time  we  spend  an  awful 

lot  of  money.    We  are  dependent  upon  raising  money  from  both  the  private  and  the 

public  equity  markets  in  order  to  move  this  industry  forward.    Competition  for  this 

industry  is  intense.    It  is  regarded  by  every  industrialized  nation  as  one  of  the  most 

critical  industries  for  the  future.   Every  industrialized  nation  has  a  national  policy  on 

biotechnology  ~  except  for  this  one.   Almost  every  state  has  a  major  competitive 

program  to  woo  Massachusetts-based  companies  out  of  Massachusetts  to  their  state. 

Of  the  five  most  competitive  states  examined  in  the  last  six  months,  two  are  neighbors 

--  Rhode  Island  and  New  Hampshire.    You  don't  have  to  go  very  far  to  move  your 
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plant  there.    As  a  result  we  are  in  a  very  interesting  time  period.    We  have  intense 
competition  for  this  industry,  and  this  industry  is  making  a  transition  from  research 
and  development  into  manufacturing  where  the  real  jobs  are.    Over  the  next  several 
months,  the  future  of  that  industry  is  going  to  be  determined,  and  whether  or  not  we  - 
are  the  center  of  the  next  biopharmaceutical  industry  will  be  determined.    Perception 
is  critical  to  that  process.    Two  years  ago  —  in  fact  it  was  as  little  as  18  months  ago  — 
members  of  the  industry  announced  they  viewed  Massachusetts  as  the  equivalent  of  a 
third  world  nation.    It  was  viewed,  quite  frankly,  as  out  of  control,  and  most 
especially  hostile  to  the  business  community.    Since  our  plants  tend  to  be  around  for 
fifteen  io  twenty  years  making  new  products,  a  decision  to  locate  is  a  critical  one. 
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Over  the  past  several  months,  tremendous  strides  have  been  made.    There's  a  brand 

new  feeling  and  a  brand  new  perception  about  the  state,  which  culminated  several 

weeks  ago  in  the  passage  of  something  called  the  Emerging  Technology  Fund  to  help 

stimulate  expansion  of  the  industry  in  the  state.   I  guess  the  question  I  would  ask  for 

the  Commission  is  why  jeopardize  that.    Why  now?   The  purpose  of  the  Commission, 

as  I  understand  it,  is  not  merely  to  ratify  previous  decisions  but  to  come  up  and  make 
new  recommendations  on  what  makes  sense.    The  disclosure  law  as  proposed  only 
gives  limited  information  that  is  not  based  on  a  wide  sample,  and  frankly  it  doesn't 
seem  to  be  a  lot  more  useful  than  a  group  like  this  to  make  good  tax  policy.   This  is 
not  the  federal  government;  this  is  one  state  out  of  fifty.   This  is  indeed  a  very 
different  situation.   So  why  do  a  disclosure  law  right  now?  Why  create  the  most 
onerous  disclosure  law  in  the  country?  It  doesn't  seem  to  meet  any  valid  public 
policy  test.    It  does  seem  to  give  a  fairly  gratuitous  message  to  the  business 
community  and  especially  to  my  community.    That's  the  wrong  perception  and  the 
wrong  legality  to  give.    It  will  give  our  state  competitive  ammunition.    As  a  result  it 
will  be  bad  for  what  I  have  to  do  which  is  try  and  grow  companies  here  in 
Massachusetts  in  biotech.   That  makes  it  bad  for  the  employees,  and  ultimately  thai" 
makes  it  bad  for  jobs.    Thank  you. 

Chairman  Svron:    Thank  you  very  much.    I  understand  that  you  are  making  the 
statement  for  all  three  of  vou.    Is  that  correct? 
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Bill  Short,  President,  Worcester  Business  Development  Corporation,  representing 
Massachusetts  Taxpayers  Association 

Mr.  Short:    I'd  like  to  thank  the  Committee.    Bill  Short  is  my  name,  president  of  the 

Worcester  Business  Development  Corporation.    We're  meeting  in  Worcester,  I'd  just 

like  to  spotlight  what  we're  doing  in  an  industry  that's  very  sensitive  to  the  disclosure 

law  and  that's  biotech. 

Chairman  Svron:    If  you  could,  though,  we'd  like  to  get  the  statement  relatively 
quickly,  sir. 

Bill  Short:    OK.    We  started  in  1981  with  a  community  effort  involving  the  private 
sector,  the  city,  the  state,  and  the  federal  government.    And  working  with  the 
University  of  Massachusetts  Medical  School  and  the  ten  colleges  and  universities  that 
we  have  in  this  area  along  with  the  other  hospital.   We've  been  permitted  to  build  a 
million  square  feet  of  space.    We  have  currently  under  construction  600,000  square 
feet  of  space,  either  occupied  or  under  construction.    We  have  15  firms  employing 
1.500  hundred  people.    WTe  just  were  successful  in  getting  BASF  from  Germany  to 
put  their  headquarters,  their  world  headquarters  of  biomedical  research  in  Worcester, 
accounting  for  5150,000,000  investment.   That  company  will  start  out  in  October     ..** 
employing  500  people.    We've  been  struggling  to  raise  capital  as  every  real  estate 
development  company  is  doing  today,  and  we  were  pleased  to  announce  last  week  that 
the  AFL-CIO  national  pension  fund  will  finance  the  construction  and  the  permanent 
financing  of  our  latest  building  --  ground  is  just  being  broken  and  the  building  is 
completely  occupied.    We  are  dealing  across  the  country  with  firms  in  the 
biotechnology  area,  Irvine  to  interest  them  to  come  to  Massachusetts.    We  have  done 
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a  good  job  as  a  community.    I  think  there  could  be  over  20,000  jobs  in  biotechnology 

by  the  year  2000  if  we're  allowed  to  work  as  we  have  been.    The  biotech  firms  see  a 

cluster  developing  in  Massachusetts,  and  we  have  to  really  build  on  that.    So  we're 

working  also  in  Grafton  and  in  Shrewsbury,  so  that  this,  this  Central  Massachusetts 

area  is  a  very  strong  area.    I'd  just  like  to  share,  Bill  Deedree  from  the  Worcester 

area  Chamber  of  Commerce  would  like  to  share  a  few  words. 


Bill  Deedree,  Worcester  area  Chamber  of  Commerce,  representing  Massachusetts 
Taxpayers  Association 

Mr.  Deedree:    Just  in  the  interest  of  time,  we  presented  as  evidence  our  strategic 

plan,  the  five-year  strategic  plan  for  the  Worcester  area  Chamber  of  Commerce,  and 

along  with  biotech,  the  engineering  of  plastics,  metalworking,  and  fiberoptics  is  the 

key  issues,  key  business  developments  within  the  Worcester/Central  Mass  area.    We 

represent,  the  Chamber  of  Commerce  represents  4.500  members,  and  it's  our  goal  to 

keep  the  competitive  edge  active  and  maintained  here  in  Massachusetts  and  especial!) 

Central  Mass.    So  our  goal  here  is  to  try  to  do  thatvand  again  in  the  essence  of  time. 

I'll  just  echo  the  statements  that  have  been  already  made. 

Chairman  Svron:    I  want  to  thank  both  gentlemen  for  your  brevity,    (inaudible) 

questions? 

:    Mr.  Chairman. 

•    "     :    Your  financier  wants  to  ask  you  a  question. 
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Well  one  of  the  things,  I  have  that  written  down,  I  was  very  glad  that  you 


brought  that  up,  but  of  the  14  million,  and  I  think  it's  11.2  million  of  that  biotech 
park  area  is  being  financed  by  the  AFL-CIO  out  of  — 

:   They  are  financing  the  fourth  (?)  building. 

:    ~  one  of  the  things  that  the  Chairman  of  that  group,  Steve  Coyle,  who  used 

to  be  with  the  RA  (?).  said  that  he  did  nine  throughout  the  country  while  he  was 
trying  to  do  the  Worcester  one.    And  maybe  it's  the  venture  capital  allowing  more 
money  to  come  into  Massachusetts  and  maybe  it's  some  of  the  restrictions  on 
companies  growing  in  Massachusetts  with  some  of  the  other  laws  that  are  in  there,  as 
opposed  to  tax  reporting.   I'm  sure  that  biotech  has  an  awful  hard  time  with  venture 
capital. 

:   Yes  they  do  because  most  of  the  firms  going  into  that  building  sometimes 

don't  have  a  product,  but  their  near  product  development  stages  and  will  have  a 
product  very  shortly.    So  it's  difficult  sometimes  to  make  a  — 

:    So  I'm  glad  that  the  APL-CIO  had  the  foresight  where  the  bankers  didn't. 

Thank  you. 

Chairman  Svron:    Ms.  Mann. 

Commissioner  Mann:    (inaudible)  I  guess.    Has  your  organization  calculated  or,  I 

assume  based  on  the  purposes  that  you  laid  out  of  your  organization,  you  have  some 

estimate  at  this  point  of  the  value  to  the  businesses  you'd  like  to  support  and  attract  to 

Massachusetts  of  the  recently  enacted  change  in  the  investment  tax  credit,  and  in  1991 

the  research  and  development  credit  in  terms  of  what  benefit  those  new  measures  will 
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produce  for  companies  in  Massachusetts.    Do  you  have  that  estimate  over,  let's  say  a 

five-year  period  or  ...  ? 

:   I  don't  have  it  off  the  top  of  my  head.   What  I  can  tell  you  is  for  our 

industry  the  R&D  credit  was  the  more  significant  of  the  two  of  them  because  we  have 

principally  and  primarily  been  an  R&D  based  industry.    As  we  move  forward,  the 

ITC  will  be  important,  but  it  will  be  important  once  we  have  products  out  the  door 

and  which  we  can  take  tax  credits  for. 

:   Did.  does  your  organization  —  I  mean  I  understand  you  don't  have  it  with 

you  —  do  you  have  that  estimate  of  the  value  of  either  of  those  projected  over  some 

period  of  time? 

Commissioner  Mann:   I  don't  have  one  for  the  ITC  because  as  an  industry  we  have 

very  few  products  in  the  market  right  now,  and  therefore  have  very  few  product 

revenues  — 

Commissioner  Mann:    Are  speculative? 

:   —  therefore  it  is  very  speculative.    The  R&D,  I  am  not  sure,  and  if  we  have 

it  I  will  provide  it  to  you. 

Commissioner  Mann:    Thank  you. 

Chairman  Svron:    Question?   Mr.  Widmer. 

Commissioner  Widmer:    Mr.  Goldberg.    What's  the  time  frame  that  you  see 

between  now  and  X  as  to  whether  we  will  know  as  a  state  whether  the  biotech 

industry  is  going  to  be  committed  here  in  a  manufacturing  sense,  the  critical  mass? 
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Mr.  Goldberg:    The  key  decisions  will  start  being  made  between  now  and 

approximately  36  to  48  months  from  now.    You  are  beginning  to  just  see  the  first 

wave  of  decisions  being  made.   Genzyme  has  made  its  decision  to  locate  here; 

Alphabeta  has  not.   At  the  same  time  GI  has  made  a  decision  to  locate  here,  and  we 

haven't  yet  heard  from  Biogen.    These  are  the  first  wave.   Over  the  next  three  to  four 

years,  the  remainder  of  that  first  wave  will  play  itself  out.    Once  that  first  wave  has 

played  itself  out,  it  will  have  a  profound  influence  on  the  rest  of  the  industry. 

:  Thank  you. 

Chairman  Svron:   Thank  you.   Thank  you  very  much.   Our  next  witness  is  Peter 

Enrich  of  Northeastern  University.   Mr.  Enrich. 


Peter  Enrich,  Professor,  Northeastern  School  of  Law 

Mr.  Enrich:    Thank  you.    Chairman  Syron,  members  of  the  Commission,  thank  you 
for  the  opportunity  to  talk  with  you  today.    I'm  presently  a  professor  at  Northeastern 
School  of  Law  with  the  specialization  in  state  and  local  taxation.    Prior  to  that,  from 
1984  to  1991,  I  was  employed  in  the  state's  Executive  Office  of  Administration  and 
Finance,  first  as  counsel  for  revenue  policy,  and  subsequently  as  general  counsel  to 
the  secretary.    I  thought  what  might  be  helpful  today  would  be  to  talk  a  little  bit  about 
why  and  to  what  extent  corporate  tax  reporting  really  provides  a  useful  instrument  in 
trying  to  gain  a  better  sense  of  how  well  the  business  tax  system  in  the 
Commonwealth  works.    I've  been  fascinated  sitting  here  this  morning  --  it's  been  very 
interesting  testimony  --  I've  been  fascinated  to  hear  the  desree  to  which  the 
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businessmen  who  have  been  looking  at  this  controversy  have  assumed  that  this  is  a 

ploy  to  raise  corporate  taxes.    And  as  best  I  can  piece  it  together,  their  concern  is 

they  can't  envision  any  other  purpose  that  one  could  have  for  wanting  disclosure  of 

corporate  tax  data.    As  someone  who  has  long  supported  corporate  tax  disclosure,  I 

must  say  I  have  never  seen  it  as  a  particularly  useful  instrument  for  starting  the  drum 

beat  for  increasing  corporate  tax,  something  I'm  not  sure  is  in  the  Commonwealth's 

best  interest,  but  I  do  think  that  it  serves  a  number  of  other  purposes.    There's  a 

variety  of  questions  that  one  needs  to  answer  in  trying  to  determine  how  satisfactory 

the  state's  tax  system,  and  in  particular  it's  tax  system  as  it  pertains  to  businesses,  is 

at  any  given  point  in  time.   One  of  the  questions  certainly  is:   do  businesses  pay  a 

reasonable  share,  relative  to  other  taxpayers?  That's  something  for  which  corporate 

tax  disclosure  gives  you  very  little  useful  new  information  and  in  .... 

the  law  were  meant  to  create  their  even-handed  results,  but  which  in  the  hands  of 

aggressive  accountants  and  attorneys  can,  for  certain  corporations,  sometimes  produce 

unexpected,  unintended  results  that  create  an  un-level  playing  field.   There's  a 

question:  how  much  of  that  does  go  on,  and  where  are  the  places  in  the  tax  system 

that  create  those  opportunities?   Another  important  question  is  whether  the  various  tax 

expenditure  programs  that  are  built  into  the  tax  statutes  ~  provisions  like  the 

investment  tax  credit,  the  research  and  development  credit  —  are  serving  the  purposes 

they're  intended  to  serve  in  an  efficient  manner  or  whether  they  are  being  used  in 

ways  that  aren't  primarily  productive  of  the  intended  results.    Now  to  my  mind,  none 

of  those  questions  are  questions  that  are  inherently  anti-business:  in  fact,  I  think  that 


79 
getting  good  answers  to  them  promotes  a  pro-business  attitude  in  the  Commonwealth 

that  allows  us  to  develop  tax  policies  that  work  irr  favor  of  a  good  business  climate. 

The  real  question  is:    does  a  corporate  tax  reporting  system  assist  us  in  important 

ways  in  answering  any  of  those  questions?  I've  watched  the  work  of  this  Commission 

with  tremendous  interest,  and  in  particular  the  study  that  came  out  in  draft,  I  guess, 

last  week  --  entitled  "How  Level  is  the  Playing  Field?"  --  because  I  think  that  it 

provides  a  kind  of  an  experiment,  an  experiment  of  whether  we  can  get  answers  to 

those  questions  I  just  listed  without  turning  to  individual  corporate  taxpayer 

disclosure.   And  having  gone  over  the  results  of  that  report,  I  guess  the  conclusion 

that  I've  come  to  is  that  the  experiment  is  a  failure,  that  in  fact  despite  the 

tremendous  efforts  to  use  in  very  thoughtful  creative  ways  the  data  that  is  available 

without  individualized  disclosure,  the  results  that  we  were  able  to  come  up  with 

although  in  some  cases  quite  interesting,  intriguing,  and  tantalizing,  don't  really 

answer  the  questions.    Let  me  just  raise  a  couple  of  points,  and  I  don't  want  to  take  - 

Chairman  Svron:    We  are  tight  for  time. 

Mr.  Enrich:    --  yes  I  do  understand  that,  and  I'll  just  very  briefly  mention  three 

areas  in  which  I  think  that  problem  arises.    If  there  are  questions  about  them,  I'd  be 

happy  to  address  them  in  more  detail.    The  first  problem  is  that  by  its -nature  —  this  is 

the  methodology  of  the  study  —  and  the  methodology  of  any  study  that  doesn't  have 

access  to  individual  tax  return  data  is  that  it  looks  at  averages,  medians,  means.    And 

it  can't  look  in  any  kind  of  systematic  way  at  the  outliers.    The  outliers  are  the  people 

who  may  be  creating  the  real  problems  in  the  system.    But.  by  the  nature  of  the 
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methodology,  first  of  all  certain  categories  have  to  be  excluded  from  the  analysis, 

because  otherwise  you'd  get  glitches;  you  have. to  essentially  ignore  the  people  who 

pay  minimum  corporate  tax.   You  have  to  essentially  ignore  people  with  negative  net 

income.   These  are  some  of  the  troubling  areas.    And  then  for  the  other  people,  the 

people  you  do  look  at,  you  only  look,  for  most  of  the  points  of  the  analysis,  at  figures 

which  reflect  averages  of  several  taxpayers'  returns.    The  result  is  that  you  can't  see 

there  are  particular  situations  —  often  special  situations  —  in  which  particular 

taxpayers,  often  aggressive  taxpayers,  are  able  to  produce  anomalous  results  through 

the  system.    So  that's  one  area  of  difficulty.   And  it's  a  particular  area  of  difficulty 

when  you  understand  how  the  tax  credits  are  working  because  those  tend  to  be  used  in 

small  clusters  by  particular  taxpayers.   Second  kind  of  problem:   the  study,  when  it 

wanted  to  ask  the  question  —  well,  are  people  paying  roughly  comparable  effective  tax 

rates?  --  you  have  to  ask  —  effective  tax  rates  relative  to  what?   And  the  study  very 

quickly  recognized  that  the  oniy  place  to  look  is  at  essentially  apportioned 

Massachusetts  income  —  the  tax  concept  of  income.    Because  that  again  is  the  only 

figure  you  have  access  to  in  a  way  that  matches  up  to  tax  rates  or  tax  payments  in  a 

way  that  you  can  aggregate.   It's  all  you've  got  to  work  with.    And  unfortunately,  the 

result  you  get  is  very  little  more  than  a  tautology  —  all  you  really  see  is  that,  yes 

indeed,  most  taxpayers  do  pay  something  that's  roughly  related  to  the  nine-and-a-half 

percent  corporate  tax  rate  applied  to  their  Massachusetts  taxable  income.    This  is  not 

a  shocking  result;  in  fact,  the  deviations  that  emerge  on  the  margins  are  quite 

intriguing  because  they're  not  particularly  expected.    The  report  recognizes  thai  tins 


81 
has  some  inadequacies  and  tries  to  use  the  concept  of  book  income  to  provide  a  more 

realistic  base.    Unfortunately  --  and  I  won't  go  into  the  details  of  why  this  is  so  —  but 

the  fact  of  the  matter  is  you  simply  can't  do  a  comparison  to  book  income  in  a 

meaningful  way  unless  you  do  it  taxpayer  by  taxpayer.   The  complexities  of  how 

book  income  concepts  relate  to  taxable  net  income  concepts  simply  defy  ~  and  I  think 

the  report  demonstrates  this  well  —  defy  any  kind  of  meaningful  analysis  in  an 

aggregated  way.    So  we  don't  really  have  an  effective  measure  of  how  uniform 

effective  tax  rates  are.   Third,  and  the  final  one  I'll  focus  on  —  although  as  I  said 

there  are  others  — 

Chairman  Svron:   Thirty  seconds. 

Mr.  Enrich:   ~  I'll  try  —  is  the  apportionment  issue,  which  I  think  most  people  who 

work  in  the  field  of  state  and  local  tax  understand  to  be  the  most  difficult,  complex 

and  potentially  abused  area  in  the  business.    Again,  what  you  see  in  this  study  is  that 

you  couldn't  even  get  at  the  critical  question:  the  critical  question  here  is  to  what 

extent  do  corporate  groups  have  the  ability  to  move  income  around  among  the 

members  of  the  group,  and  there's  simply  no  way  you  can  even  get  at  that  question,^ 

and  the  report  simply  had  to  ignore  it  and  flags  that  it  ignored  it.   I  think,  if  1-  can 

summarize.  I  think  what  we've  got  in  this  report  is  the  classic  case  of  looking  under 

the  street  lamp  to  see  if  you  can  find  lost  jewelry.    We  have  a  limited  area  in  which 

we  can  look  -  and  we've  done  a  good  job  of  looking  there  --  we  don't  have  any  light 

in  the  alleyways  where  the  real  problems  may  lie,  and  I  think  corporate  tax  disclosure 

ib  going  10  provide,  I  hope,  it's  going  to  give  us  all  flashlights  and  let  us  go  out  in  the 
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alleys  and  do  some  serious  looking  for  ourselves  to  answer  these  important  questions. 

Thank  you. 

Chairman  Svron:   Thank  you  very  much,  and  I'm  sorry  we  had  to  rush  you  through. 

I'm  going  to  ask,  actually  since  you  did  deal  with  a  number  of  technical  issues  and 

some  have  raised  questions  that  exist  in  my  own  mind,  but  I  thought  we  did  do  some 

of  these  things,  looking  at  spectrum  of  the  revealed  effective  rates  across  individual 

tax  payers,  so  I'm  going  to  ask  Mr.  Tannenwald,  who's  the  chairman  and  the  staff 

director  of  this,  and  I  must  say,  so  I  can  correct  another  thing,  that  this  is  not  Federal 

Reserve  staff,  as  it  (inaudible)  Mr.  Tannenwald's  time.   Mr.  Tannenwald  does  work 

at  the  Federal  Reserve  and  this  time  is  being  dedicated,  but  there  was  appropriation 

for  this  and  the  people  that  are  working  with  the  data  are  paid  for  by  the  state,  so  this 

is  a  public  effort.   To  just  repeat  what  I  said,  we  did  look  at  dispersions  within 

industry.    Perhaps  this  is  the  problem  Mr.  Enrich,  that  there  wasn't  sufficient  detail  at 

the  extremes? 

Mr.  Enrich:   I  think  there  are  two  problems.    The  first  problem  is  there  are  a 

number  of  classes  of  taxpayers  who  have  had  to  be  excluded  from  those  dispersion 

analyses.   The  minimum  tax  filers,  as  I  understand,  were  excluded  from  most  or  all 

of  the  dispersion  analysis. 

:   But  there  was  a  separate  analysis  done  -- 

Mr.  Enrich:    Yes,  a  separate,  but  they've  been  pulled  out,  they  can't  be  treated  as 

part  of  the  dispersion  analysis.    That  - 

:    -  because  their  effective  rates  could  be  100  percent. 
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—  right,  I  understand  thai,  and  some  of  them  could  be  zero. 

Do  you  think  it  was  appropriate  to  include  them  in  that  sample  — 


Mr.  Enrich:    No,  I  think  that  the  analytic  decisions,  as  far  as  I  understand  them, 
were  appropriate  and  the  only  way  you  could  go  once  you  were  doing  this  sort  of 
study.    I  think  it's  a  well-done  study.   I  don't  mean  to  be  criticizing  it.   I  think  that  it 
has  problems.    The  second  kind  of  problem  is  that  on  a  number  of  the  measures,  as  I 
understand  it,  the  decision  to  preserve  taxpayer  confidentiality  was  that  instead  of 
showing  individual  taxpayers,  even  in  the  dispersions,  we  show  averages  of  at  least 
three  taxpayers  that  clustered  around  a  pole  (?),  which  again  eliminates  the  ability  to 
really  see  what  the  outliers  really  do  look  like. 

:    Yes,  there  was  that  degree  of  aggregation  up  to  three,  yes,  so  you  couldn't 

see  if  one  or  two,  perhaps,  were  somehow  different.   Yes,  that's  true.    I'm  not  sure 

what  policy  conclusions  you  draw  from  knowing  that,  but  ... 

Chairman  Svron:    Well,  I  can  respond  to  that.    The  general  point  that  I'm  making  is 

that  I  think  that  for  a  number  of  the  questions  that  need  to  be  asked,  the  questions 

really  are  about  differences  among  behaviors  of  individual  taxpayers,  not  what  is  the 

general  range  of  a  statistical  dispersion,  but  are  there  specific  situations  in  which 

specific  difficulties  are  arising. 

Mr.  Enrich:    I  think  that  to  comment  further  would  go  beyond  the  question  you 

asked  me.  Mr.  Chairman,  so  I  think  I  answered  the  question. 

Chairman  Svron:    I  guess,  if  I  could  ask  an  information  question,  though,  out  of 

that.    Thai  is.  I  keep  coming  back  to  the  issue  that  was  raised  at  an  earlier  meeting 
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we  had,  where  people  talked  about  the  difficulty  of  —  and  I  think  it's  correct  —  of 

looking  at  individual  taxpayers.    Unless  you  knew  the  transfer  prices,  particularly 

within  a  multi-unit  enterprise,  you'd  have  to  know  how  these  results  came  about. 

Now  I  suppose  you  could  say  that  finding  them  would  tell  that  you  wanted  to  look 

more  at  individual  companies.   Is  that  how  you  would  feel  about  it? 

Mr.  Enrich:    I  think  that's  right.    I  think  that  we  would,  from  the  eisht  items  that  are 

listed  presently  --  and  I  frankly  wouldn't,  had  I  drafted  the  statute,  have  limited 

myself  quite  that  far  —  but  even  with  the  eight  items  listed  I  would  think  that  some  of 

my  students,  if  they  spent  a  term  analyzing  those,  could  find  some  interesting 

patterns,  interesting  places  to  ask  for  further  analysis  of  particular  corporations. 

Chairman  Svron:   But  they  would  ask  ~  that's  right  -- 1  mean  I  think  it  could  be 

useful  to  raise  questions,  but  it  can't  answer  questions. 

Mr.  Enrich:    It  would  answer  some,  but  it  would  raise  many  more.    Yes,  I  think 

thaf  s  fair. 

Chairman  Svron:    Ms.  Mann. 

Commissioner  Mann:    I  think  in  the  discussion  that  preceded  the  question,  the  issue 

that  I  thought  you  raised  —  and  I  just  want  you  address  it  —  is  part  of  the  limitations 

in  terms  of  what  was  able  to  be  accomplished  in  the  Commission's  report  by  looking 

at  the  aggregated  data,  related  to  looking  at  the  effective  tax  rates,  looking  again  at 

Massachusetts  taxable  income.    And  if  you  could  just  address  that.    I  think  I 

understand  your  point  of  saying  (inaudible)  likely  not  another  measure  that  the 

Commission  researchers  could  have  chosen,  but.  but  if  you  could  go  into  a  little  hii 
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what  are  the  limitations  to  that  approach,  even  if  it  was  perhaps  the  only  approach 

available. 

Mr.  Enrich:    Well  I  think,  the  primary  limitation  to  the  focus  on  Massachusetts 

apportioned  taxable  income  is  when  you  ask  what  effective  tax  rate  did  Company  X 

pay.  you're  essentially  saying,  well  once  they've  gone  most  of  the  way  down  the 

calculation  and  done  most  of  the  things  that  they  have  to  do  as  accounting  choices  in 

deciding  where  they're  going  to  apportion  their  income,  how  much  tax  they're  going 

to  pay  to  which  states,  you  go  most  of  the  way  down  that  and  then  you  arrive  at  the 

concept  of  apportioned  Massachusetts  income.   Then  after  that  you  don't  do  a  whole 

lot  more  in  calculating  your  tax.    You  apply  the  nine-and-a-half  percent  rate,  you 

apply  the  tax  on  the  non-income  portion,  and  you  apply  the  credits,  but  that's 

essentially  all  you  do.    And  not  surprisingly,  the  result  that  you're  going  to  come  out 

'with  is  going  to  bear  a  fairly  intimate  relationship  to  nine-and-a-half  percent  of  the 

apportioned  taxable  income.    What  you've  lost  sight  of  is  a  substantial  number  of 

choices  —  a  lot  of  them  are  driven  by  our  choice  to  link  closely  to  the  federal  tax 

code,  but  a  number  of  them  are  not  that  take  place  behind  and  before  that  calculation. 

Now,  trying  to  find  a  different  measure  to  use,  one  obvious  one  that's  been  used  on 

the  federal  level  is  the  concept  of  book  income  that  looks  at  real  accounting  income  as 

reported  by  the  corporation.    But,  as  I  said,  you  can't  —  and  I  think  the  report 

struggled  to  do  it.  but  really  did  not  -  could  not  —  succeed  to  use  an  aggregated 

concept  of  book  incomes  and  compare  them  to  an  aggregated  concept  of 
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Massachusetts  apportioned  taxable  income,  but  there's  just  much,  much  too  much 

noise  to  make  that  comparison  at  all  meaningful,  (inaudible) 

:   I  just  wanted  to  ask  a  more  fundamental  question  of  the  reference  being  paid 

to  book  income.  I  would  quickly  say  we  could  have  another  whole  commission  on 

how  to  calculate  book  income  and  not  tax  income  and  we  wouldn't  get  economic 

income.    So  perhaps  (inaudible)  the  right  thing  to  alter  to  worship  as  you  describe 

yourself  as  an  expert,  Sir,  in  tax  law  and  you  focus  your  comments  at  one  point  on 

looking  for  the  outliers  and  I  guess  my  fundamental  question  is  that  your  belief  is  that 

state  tax  policy  formulation  and  state  tax  laws  should  focus  on  the  outliers.  Is  that  the 

principle  matter  that  this  commission  should  have  formed? 

Mr.  Enrich:    I  think  that  a  number  of  the  questions  that  I  posed,  questions  of  the 

levelness  of  the  playing  field,  are  largely  questions  that  you  can  only  answer  if  you 

,look  at  the  full  range  of  opportunities  that  are  created  by  the  tax  laws.    I  think  that  if 

your  question  is  are  there  opportunities  for  abuse  that  are  open  in  the  tax  system  if 

you  don"t  look  at  the  outliers?... you  simply  have  not  even  asked  the  question. 

:    When  you  are  formulating  public  policy  for  taxes  you  can  not  predict  the 

behavior  of  1 10,000  corporate  filers  we  heard  mentioned  earlier.    It  does  seem  to  me 

that  in  the  design  stage  on  taxes  you  let  creative  behavior  go  ahead.    Is  it  not  then  the 

function  of  the  audit  function  within  the  DOR  to  focus  on  the  efficacy  of  taxes?  -  - 

:    No,  absolutely  not  (inaudible) 

:    DOR's  audit  function  is  to  make  sure  the  taxpayers  comply  with  the  lav.'. 

The  policy  making  function  includes,  as  a  very  central  component,  (and  when 
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working  to  draft  state  tax  statutes  this  is  the  thing  you  spend  the  most  painful  time 

around)  are  you  creating  something  that  is  primarily  going  to  be  used  to  play  to  find 

ways   of  using  it  to  generate  tax  advantages  without  the  desired  economic  effects  or  is 

it  primarily  going  to  achieve  the  intended  economic  effects?  That's  a  very  difficult 

thing  to  anticipate  because  there  is  a  whole  world  of  very  clever,  very  creative 

accountants  and  attorneys  out  there,  many  more  than  there  are  ever  going  to  be  inside 

state  government  and  what  you  want  to  be  able  to  do  is  predict  in  advance  how  well 

things  are  going  to  work.  But  what  I  think  is  really  very  important  is  to  have  some 

check  after  the  fact  of  how  well  we  have  done  this,  and  the  only  way  to  do  that  is  to 

get  (inaudible) 

:   But  then,  Sir,  where  would  that  check  come  from?   Shouldn't  it  come  from 

the  legislative  body  to  see  themselves  what  it  is  that  they've  wrought  twenty  years 

later  or  five  years  later?    I  think  that  you  are  suggesting  some  son  of  post  audit  after 

a  tax  provision  is  put  in  the  law  and  after  companies  under  certain  specific  economic 

circumstances  live  with  that  for  awhile  to  see:  is  it  accomplishing  what  we  wanted0 

:    That's  a  very  fair  question.    My  point  is  that  I  don't  think  that  it  is  a  matter 

of  law  or  of  the  legislature  but  where  in  the  Commonwealth  do  we  want  to  build  the 

resources  to  go  after  that  issue. 

:    I  don't  hold  myself  out  as  an  expert  in  constitutional  law  but  I  did  think  that 

we  operated  in  a  democracy  and  haven't  given  up  all  responsibility  to  the  legislature 

thai  there  really  is  a  role  for  informed  citizens  to  play  in  policy  formation. 

:    I  think  we  need  to.  Sir.  (inaudible,)  --  we  make  this  very  quickly. 
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I  was  interested  to  hear  in  one  of  your  opening  comments  that  you  felt 


aggregate  analysis  was  better  for  determining  fair  share  fairness  as  opposed  to  the 
number  of  items  you  thought  that  the  disclosure  law  would  help  with.    The  question 
of  does  business,  as  when  you  look  at  the  total  revenues  of  the  commonwealth 
provide  an  appropriate  share  of  that  total? 

:    I  think  that's  something  that  you  don't  need,  individualized  — 

:    Aggregate  reporting  is  better  to  determine  whether  corporations  (inaudible)  - 

:    -- 1  don't  know  if  it's  better  but  it's  to  my  mind,  equally  effective,  you 

know,  without  a  great  deal  of  looking  at  individual  returns  how  much  of  the 

Commonwealth  revenue  comes  from  various  excises  on  businesses,  and  you  can 

answer  most  of  your  questions  from  that  knowledge. 

Chairman  Svron:   I'm  sorry  to  have  to  rush  this  through  but  we  are  running  late 

(inaudible  rest  of  sentence).    Thank  you  very  much,  (inaudible  rest  of  sentence).    Our 

next  witness  is  Jane  Walsh  from  Mass  Bankers. 

(tape  shorts/pauses  here  for  about  10  seconds) 


Jane  C.  Walsh,  President,  Northmark  Bank,  North  Andover,  Massachusetts,  and 
Vice  Chairman,  Massachusetts  Bankers  Association 

Ms.  Walsh:    Good  afternoon  here,  Chairman  Syron,  members  of  the  Special 

Commission  on  Business  Tax  Policy.    I  am  Jane  Walsh,  president  of  Northmark 

Bank,  a  150  million  dollar  bank  in  North  Andover.    I'm  also  vice  chairman  of  the 

Massachusetts  Bankers  Association.    On  behalf  of  the  200  savings,  cooperative  and 

commercial  banks  thai  make  up  the  association.  I  wish  to  thank  the  Commission 
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members  and  staff  for  your  extensive  efforts  reviewing  the  Commonwealth's  tax 

structure.    Given  the  extensive  testimony  and  evidence  that  you  will  be  considering 

today,  I  would  like  to  summarize  the  key  points  of  my  written  testimony  that  I  have 

submitted  for  your  review  in  the  context  of  reform  of  the  Commonwealth's  business 

tax  structure.    In  recent  years,  the  state's  bank  tax  structure  has  been  the  subject  of 

multiple  studies,  each  of  which  has  concluded  that  the  current  structure  is  in  need  of 

reform.    The  specific  results  of  the  study  show  the  following:   our  state's  bank  tax 

rate  is  the  highest  in  the  nation.   The  effect  of  Massachusetts'  bank  tax  rate  is  20  to 

40  percent  higher  than  the  national  average.    The  state's  banks  pay  more  than  28 

percent  higher  state  taxes  than  their  non-bank  competitors.    And  the  state's  banks  tax 

structure  leaves  the  state's  banking  industry  at  a  competitive  disadvantage  compared 

to  non-bank,  in-state  financial  service  providers  and  banks  in  other  geographical 

regions.    J.  would  like  to  draw  the  Commission's  attention  to  four  examples  of  the 

substantia]  changes  which  have  occurred  within  the  state's  financial  services 

marketplace  since  the  current  bank  tax  structure  was  imposed.    Each  of  these  areas 

were  covered  in  the  study  that  was  prepared  for  the  Commission  in  detail  by  Mr. 

Fox.    First,  the  Massachusetts  credit  card  market  has  essentially  been  taken  over  by 

out-of-state  banks  and  finance  companies.    In  1987,  five  Massachusetts-based  banks 

controlled  approximately  40  percent  of  the  state's  credit  card  market.    Today  barely 

10  percent  of  the  market  is  controlled  by  Massachusetts  banks.    Second,  non-bank 

mortgage  companies  have  dramatically  increased  their  share  of  the  mortgage 

origination  business  in  Massachusetts.    In  1986.  76  of  the  top  100  monsase 


90 
companies  were  banks.    Through  ihe  first  quarter  of  this  year,  only  47  of  the  top  100 

slots  were  occupied  by  banks.    Third,  the  slate's,  mutual  fund  industry  recently 

surpassed  the  banking  industry  in  terms  of  size.   In  the  past  four  years,  while  the 

banking  industry  has  decreased  by  $20  billion,  the  mutual  funds  industry  has  grown 

approximately  $100  billion.   And  finally,  the  state  chartered  credit  unions,  which  are 

exempt  from  paying  state  and  federal  taxes,  have  become  a  real  competitive  force  for 

the  state" s  community-based  savings  cooperative  banks.    Over  the  past  decade,  state 

chartered  credit  unions  grew  in  aggregate  140  percent,  while  savings  and  cooperative 

banks  grew  a  modest  63  percent.   We  believe  these  changes  in  our  financial  services 

marketplace  are  indicative  of  the  inequities  in  the  current  bank  tax  structure  and 

clearly  reflect  the  need  for  reform.    One  other  area  of  concern  in  our  bank  tax 

structure  is  that  of  our  apportionment.   Massachusetts  currently  taxes  its  banks  on 

,  worldwide  income,  while  none  of  the  income  earned  by  out  of  state  banks  is  currently 

taxed  by  the  Commonwealth.    With  the  explosive  growth  of  the  communication 

networks  and  other  technological  advances,  some  Massachusetts  banking  institutions 

have  become  less  reliant  on  providing  traditional  banking  services.    These  institutions 

which  rely  on  a  range  of  fee-driven  services,  including  mortgage  servicing,  custody 

and  asset  management,  foreign  exchange  and  corporate  trust  services,  are  not  tied  to  a 

specific  location  or  customer  base.    As  a  result,  in  the  future,  these  institutions  will 

be  more  willing  to  engage  in  open-minded  location  analysis  when  they  contemplate 

future  expansion.    Since  banks  are  providers  of  over  60,000  jobs  in  Massachusetts, 

the  implications  for  the  state's  economic  development  need  to  be  carefully  considered. 
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We  need  to  retain  and  grow  this  banking  job  base  by  supporting  an  equitable  bank  tax 

rate  in  the  Commonwealth.    In  conclusion,  we  believe,  as  a  financial  marketplace 

broadens  and  grows  more  competitive,  Massachusetts  consumers  in  its  public  and 

private  sectors  will  be  best  served  if  competitive  financial  institutions  win  on  the  basis 

of  quality  of  service  and  competitive  prices,  rather  than  on  the  basis  of  which 

competitor  has  the  best  tax  rate.    The  inequities  of  the  current  bank  tax  rate  are 

particularly  troublesome  for  small  community-based  banks  like  my  own.   These 

institutions,  which  are  likely  to  play  a  role  in  the  state's  economic  recovery  by 

providing  loans  to  small  and  medium-sized  businesses,  are  placed  at  a  severe 

competitive  disadvantage.    Especially  against  the  growing  number  of  non-bank 

competitors  who  are  either  taxed  at  the  lower  corporate  rate  of  9.5  percent,  or  in 

some  cases,  out-of-state  banks  or  credit  unions  who  pay  no  state  tax  to  the 

Commonwealth.    We  also  believe  that  it  is  the  Commonwealth's  distinct  advantage  to 

have  one  of  this  country's  important  financial  centers  located  here,  in  order  that  the 

Commonwealth  might  enjoy  the  growing  employment  and  tax  revenue  benefits 

generated  by  this  important  sector.    Thus,  we  believe  that  it  makes  sound  public 

policy  sense  to  bring  Massachusetts'  bank  taxation  in  line  with  competitive  realities. 

Thank  you  very  much  for  the  opportunity  to  be  here. 

Chairman  Svron:    Thank  you  very  much,  Miss  Walsh.    I  appreciate  very'  much  the 

conciseness  of  your  statement.    Questions0   Mr.  Murphy? 

Commissioner  Murphv:    I  meant  to  raise  the  question  earlier  when  the  commissioner 

v.-as  here.    We've  heard  a  lot  aboui  the  inequities  in  the  banking  tax  code  in  the  issue 
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of  apportionment.    Does  your  association  have  any  notion  of  what  the  revenue 

implications  are  of  the  reforms  that  you  would  propose?    Are  they  essentially  revenue 

neutral?   Are  the  fact  that  all  these  credit  card  issuers  are  not  currently  being  taxed, 

would  that  add  to  the  revenue  base?   Where  would  we  go  to  get  that  information  in 

order  to  further  deal  with  these  kinds  of  recommendations? 

Ms.  Walsh:    To  the  best  of  my  knowledge  any  proposals  that  have  been  put  forward 

have  not  been  revenue  neutral  and  that's  why  we're  still  sitting  with  a  12.54.    But  any 

of  the  studies  that  we  have,  we  certainly  can  bring  to  you. 

Commissioner  Murphy:   They  haven't  been  revenue  neutral  in  which  direction, 

though? 

Ms.  Walsh:   Well,  if  you  reduce  the  bank  tax  rate  — 

Commissioner  Murphv:    Even  the  fifth  grade  teacher  knows  — 

:    (Laughter) 

Commissioner  Murphv:    --  that  there's  a  plus  and  a  minus.  (Laughter) 

Ms.  Walsh:    Certainly  a  negative. 

:    Mr.  Chairman?   Ms.  Walsh,  in  --  on  page  three  in  the  Loss  Carry 

Forwards.  I  asked  the  question  of  Mr.  Stepanian  and  this  morning,  apparently  you 

have  the  figure  in  there  of  the  —  your  members  would  have  saved  in  excess  of  57 

million  dollars  in  taxes  in  1992  alone.    Could  you  teLl  me  how  that  short  fall  would 

be  made  up.  in  your  opinion,  to  the  Commonwealth  of  Massachusetts,  where  we  are 

now  under  a  no  tax.  no  increase  in  tax  on  anything  situation  with  the  government0 
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Ms.  Walsh:    All  we  are  talking  about  is  if  there  is  an  inequity,  I  understand  that  we 

would,  there  --  this  is  negative  revenue  neutral,  and  that  we  would  have  to  make  it  up 

in  another  way.    Some  of  the  suggestions,  of  course,  are  taxing  at  a  fairer  rate  or  at 

some  rate,  credit  unions  and  bringing  them  into  the  Commonwealth's  coffers  for 

revenue  purposes. 

:    It  would  be  within  your  own  industry,  the  banking  industry,  that  the  short 

fall  would  be  made  up  by  the  peripheral  people  on  the  outside  of  the  banking 

industry,  such  as  the  credit  unions? 

Ms.  Walsh:    I'm  not  sure  that  they'd  make  it  up  a  100  percent,  no. 

Chairman  Svron:    (inaudible),  you  have  a  question. 

:   I  guess  on  a  carry  forward  issue,  as  I  understand  it,  that  means  in  some 

years  when  banks  make  income,  they  pay  taxes,  but  in  years  that  they  don't  make 

income,  they  don't  get  tax  credits.    So  they  can't  average  the  losses  — 

Ms.  Walsh:    Thai's  right. 

:    —  which  is  available  to  other  corporations.    And  I  guess  from  the  vantage 

point  of  Mass  Bankers  Association,  is  that  equitable?   It  certainly  doesn't  seem  so, 

but  I  don't  think  it's  a  revenue  — 

:    (inaudible). 

:    Well,  it's  a  question  to  Jane  — 

:    It  is  a  question  to  the  bank. 

:    (inaudible)  Vice  Chairman  of  the  Mass  Bank  — 

Chairman  Svron:    Ms.  Mann 
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Commissioner  Mann:    I  have  two  questions.    One  is,  in  reference  to  the  reforms  thai 

your  organization  are  pursuing  with  the  bank  tax,  how  critical  is  the  definitional 
change?   In  other  words,  bringing  your  non-bank  financial  competitors  into  the  same 
tax  regime  as  banks  that  are  now  subject  to  the  Massachusetts  bank  tax.    Is  that  a 
critical  component  to  reform  as  you  see  it? 

Ms.  Walsh:    It  is  critical,    (inaudible)  looking  at  our  bank  tax  rate  of  12.54,  if  you 
look  at  our  business  (part  of  it  being  the  credit  union),  they're  at  no  tax  rate.    The 
mortgage  business,  (mortgage  companies)  which  are  growing  by  leaps  and  bounds, 
they're  being  taxed  at  a  much  lower  rate  than  the  banks. 

Commissioner  Mann:    Second  question  I  have  relates  to  your  bank  as  you  described 
it,  is  a  small  community  bank.    Are  you  now  --  it's  my  understanding  that  through  the 
Banking  Commissioner,  you're  required  as  a  Massachusetts  bank  to  report,  to  make 
certain  filings.    Are  you  aware  of  those  filings  and  my  question  is:    as  a  small 
community  bank,  isn't  it  true  that  you  already  do  report  the  taxes  your  bank  pays  to 
the  Commonwealth  through  the  bank  tax? 
Ms.  Walsh:    Yes. 
Commissioner  Mann:    Thank  you. 
Chairman  Svron:    One  last  question.    Mr.  Widmer? 

Commissioner  Widmer:    Miss  Walsh,  you  talk  about  the  importance  of  community- 
based  banks  in  providing  our  economy  and  I  certainly  share  that.    Do  you  have  any 
data  or,  some  sense  of  how  may  community-based  banks  we  have  lost  in  the  last 
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decade  through  mergers  and  other  kinds  of  activities  of  that  sort  that  have  robbed  our 

communities  of  this  kind  of  personal  attention  and  (inaudible)  credit? 

Ms.  Walsh:    Yes,  we  do  have  that  data  and  I  can  have  it  delivered  to  you. 

Commissioner  Widmer:    Thank  you. 

Chairman  Svron:    Thank  you  very  much,  Miss  Walsh.    We  appreciate  your  taking 

the  time.    And  we'll  take  one  last  witness  before  taking  a  five  minute  break.    That 

witness  will  be  Representative  Jim  Marzelli  from  Arlington,    (inaudible)  Marzelli. 

Ms.  Walsh:    Thanks. 


Jim  Marzelli,  State  Representative,  Arlington,  Massachusetts 

Rep.  Marzelli:    Good  afternoon,  Mr.  Chairman,  members  of  the  Commission.  I'm 

Jim  Marzelli.  I'm  a  State  Representative  from  Arlington.   I  sit  on  the  legislature's 

'Committees  on  Taxation  and  on  Energy.    I'll  try  to  keep  this  brief  and  get  you  out  by 
your  one  o'clock  break  time.    I'm  glad  to  be  here,  especially  right  now  as  you  come 
to  the  tail  end  of  your  half-year  of  study  of  corporate  taxes,    as  you're  about  to  make 
a  transition  between  practitioners  of  the  dismal  science  of  economics,  into  the 
something  that  nobody  would  ever  consider  calling  a  science,  and  that's  politics  and 
policy.    And  I  want  to  make  a  couple  of  points  that  I've  learned  in  my  as  yet  brief 
career  within  the  state  legislature  in  government.    I  was  hoping  to  be  very  brief.    The 
first  of  those  point  relates  to  the  business  climate.    We've  heard  a  lot  of  comments 
both  here  before  the  Commission  and  also  within  the  legislature  about  the  nature  of 
the  stale's  business  climate,  and  how  the  hostility  towards  business  supposedly 
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discourages  any  economic  growth.    I  want  to  make  it  clear  thai  the  only  arguments 

that  we  hear  about  that  come  from  people  who  are  most  supportive  of  the  business 

community.   In  fact,  if  you  look  the  individual  wishes  of  business  people  and  you  see 

where  they  would  like  to  see  changes  in  the  economy  of  the  Commonwealth,  you  see 

areas  that  don't  relate  to  tax  policy;    health  care  costs,  Wooers1  Compensation, 

unemployment  costs,  transportation  and  utilities  generally  end  up  at  the  top  of  the 
heap  when  we  do  surveys  of  the  needs  of  the  business  community.    Changing  the 
state's  tax  code  has  not  been  one  of  the  keys.    On  the  other  hand,  it's  clear  that  the 
public  does  want  to  see  some  changes,  wants  more  information  about  the  way  that  the 
Commonwealth  does  create  tax  policy.   And  I  think  they  spoke  quite  clearly  in  1992 
when  they  voted  for  Question  2.   Most  members  of  the  voting  public  weren't  aware 
of  the  compromise  that  was  reached  by  leaders  of  the  legislature,  business 
community,  and  Tax  Equity  Alliance.    In  fact,  when  I  was  going  door  to  door  as  a 
candidate  for  the  state  legislature,  they  were  quite  clear  that  they  wanted  more 
information.    Not  just  about  how  corporate  taxes  are  set,  but  also  about  how  state 
personal  income  tax  is  set.    So.  I  would  urge  that  this  Commission  not  recommend 
that  we  do  away  with  much  of  the  effort  that  has  been  achieved  in  the  past  few 
months.   In  particular,  I  think  that  we  should  note  that  the  legislature  is  making  great 
strides  to  looking  up  to  other  promises  made,  or  demands  made  by  the  voters  in  1992. 
including  the  channeling  of  the  cigarette  tax  to  anti-smoking  efforts.    In  fact,  some  of 
that  money  was  appropriated  just  this  past  weekend  and  none  of  it.  not  one  penny  of 
it.  was  taken  away  from  areas  that  the  public  has  demanded.    Third  point  1  want  to 
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make  is  about  information  that's  available  to  us.    I  sit  on  the  Taxation  Committee  and 

quite  honestly,  I  don't  have  anywhere  near  the  kind  of  information  I  would  like  to 

have  available  to  me  as  we  determine  tax  policy.   When  we  had  the  discussion  about 

the  investment  tax  credit  this  year,  the  research  and  development  tax  credit  years  past, 

we  heard  about  dynamic  models,  we  heard  about  the  cost  of  it  according  to  the  static 

model  versus  the  dynamic  model.    But  in  fact,  we  don't  really  know  who  is  being 

helped  by  these  tax  credits.    Keeping  even  a  slimmed  down  version  of  corporate  tax 

reporting  on  the  books  will  allow  those  of  us  who  are  supposed  to  be  most  informed 

to  actually  have  access  to  that  information.    So,  I  urge  you  to  support  the  maintenance 

of  the  corporate  tax  reporting  law.   And  then  my  final  point  relates  to  the  sanctity  of 

this  information.   Individuals  versus  corporations  in  particular.    There  are  a  number 

of  folks  who've  suggested  that  this  may  be  the  first  step  down  the  slippery  slope 

towards  revealing  individual  tax  returns.    Let  me  assure  you  that  there's  no  person  I 

have  met  in  all  of  my  life  who  has  suggested  —  that  is  a  supporter  of  tax  reporting 

who  would  support  revealing  the  information  that  individuals  file.    I  don't  think  it 

would  pass  a  —  there's  no  question  in  my  mind  —  it  would  not  pass  the  legislature. 

There's  no  question  that  the  public  would  not  support  it.    I  do  think  it  is  critical  that 

we  draw  a  distinction  between  the  rights  of  individuals  and  those  of  corporations. 

We've  heard  some  comments  about  what  is  the  exact  difference  between  them.    I 

don't  think  you  can  put  it  in  abstract  terms.    We  already  do  recognize  some 

differences.    In  fact,  corporations  in  some  cases  have  rights  that  individual  citizens 

don't  have.    Corporations  can  deduct  from  their  corporate  tax  returns  the  cost  of  the 
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lobbying  that  they  engage  in  on  Beacon  Hill.    No  individual  can  hire  a  lobbyist  nor 

make  a  contribution  to  a  charitable  organization. and  even  deduct  that  charitable 

contribution.    Corporations  can  make  campaign  contributions  far  in  excess  of  the  size 

of  those  made  by  individuals.   We  acknowledge  that  corporations  have  certain  extra 

rights;  they  should  also  be  forced  to  live  up  to  certain  extra  responsibilities,  Including 

proof  thai  they  are  paying  the  taxes  that  they  have  levied  upon  them.    Thank  you  very' 

much  for  the  opportunity  to  appear  here  and  I'll  be  glad  to  answer  any  questions. 

Chairman  Svron:    Thank  you,  Representative  Marzelli.    Questions? 

:   Lunch  break  calls,  I  guess. 

Chairman  Svron:    Everyone  is  anxious  to  get  to  a  break.   Having  said  that,  since  we 

have  three  minutes  left  and  time  to  make  up  (inaudible)  call  now,  Cornelius  Mahoney 

and  David  Bruce  from  the  Mass  Bankers  [and  squeeze  that  in  before  we  have  the 

break].    Because  this  is  the  one  way  to  assure  that  things  happen  on  time.    Mahoney0 


Cornelius  D.  Mahoney,  President.  Woronoco  Savings  Bank,  Westfield. 
.Massachusetts,  representing  Massachusetts  Bankers  Association 

Mr.  Mahonev:    Thank  you,  Mr.  Chairman.    We  are  two  community  banks  from  ilie- 

western  part  of  the  state.    We  just  arrived  by  covered  wagon  and  we're  here  to 

present  to  you  the  interests  of  the  community  banks.    And  I  guess,  luck  of  the  draw. 

V\]  20  first  if  it's  OK. 

Chairman  Svron:    Please  do. 

Mr.  Mahonev:    Excuse  me.    Good  afternoon.    I  am  Neal  Mahoney,  president  of  the 

Woronoco  (inaudible)  Savings  Bank,  a  215  million  dollar  savings  bank  headquartered 
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in  Westfield  with  branches  in  Southwick  and  South  Hadley.    We  are  a  community 

bank,  providing  a  full  range  of  consumer,  small  business  and  real  estate  lending 

services  to  customers  in  the  lower  (inaudible)  Valley.    Chairman  Syron  and  members 

of  the  Special  Commission,  I  very  much  appreciate  the  opportunity  to  appear  before 

you  today  to  provide  some  comments  from  a  community  bank  whose  market  area 
borders,  and  would  like  to  include,  northern  Connecticut.    For  those  of  you  who  may 
not  be  familiar,  the  town  of  Southwick  is  that  little  square  to  rectangular  piece  that 
juts  down  into  Connecticut.    The  issue  of  the  need  for  substantial  reform  of  our 
antiquated  bank  tax  laws  has  been  debated  for  the  past  dozen  years.    The  case  for 
reform  was  just  reinforced  by  the  comprehensive  study,  "Alternatives  for 
Modernizing  the  Massachusetts  Bank  Tax  Structure,"  prepared  by  Professor  William 
Fox  for  this  Special  Commission  on  Business  Tax  Policy.    Over  the  past  few  years, 
Massachusetts  has  undergone  a  significani  transformation  in  its  economic  base.    And 
regrettably,  we  have  lost  thousands  of  jobs:  many  of  them  well-paying  manufacturing 
jobs  that  provide  the  base  for  many  in-service  related  jobs.    This  is  especially  true  in 
the  smaller  rural  towns  of  Western  Massachusetts,  where  unemployment  rates  remain  . 
in  double  digits.    As  we  all  work  together  to  develop  a  strategy  to  re-energize  our 
economy  in  the  '90s,  much  of  the  smoke  --  the  focus  —  will  be  on  the  small  and 
emerging  businesses.    Where  will  these  businesses  obtain  credit  and  how  will  they 
succeed?    It  is  my  opinion  that  the  small  and  medium-size  community  banks  like 
Woronoco  (inaudible)  Savings  Bank  and  dozens  more  across  the  Commonwealth  will 
be  the  from  line  of  banking  services  for  this  renewed  economic  effort.    Our  success 
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depends  on  our  ability  to  supply  services  to  our  community  and  be  competitive  with 

other  credit  providers  on  the  level  playing  field.  'Right  now,  that  field  is  not  level, 

especially  when  it  comes  to  taxes.    Please  let  me  offer  three  examples.    First,  for 

years,  community  banks  were  the  major,  if  not  only,  source  of  mortgage  funds. 

Payments  were  made  to  the  banking  office  where  loans  were  originated.    The  market 

place  has  changed.    New  competitors  have  arrived  and  perhaps,  the  consumer  has 

benefitted  from  that  competition.    However,  it  is  particularly  frustrating  that  while 

banks  were  taxed  at  a  rate  of  12.54  percent,  mortgage  companies  pay  a  rate  of  only 

9.5  percent.    And  that  simply  is  not  fair.   Professor  Fox's  study  showed  that  during 

the  first  quarter  of  1993,  20  of  the  top  45  mortgage  lenders  in  Massachusetts  were 

non-banks.    Second,  we  have  seen  a  dramatic  shift  in  the  financing  of  automobiles 

from  local  banks  to  the  captive  finance  companies  of  major  motor  vehicle 

'manufacturers.    Again,  these  finance  companies  are  subject  to  a  tax  of  only  9  and   a 

half  percent,  if  they  pay  taxes  at  all  to  Massachusetts.    Again.  Professor  Fox's  study 

documents  substantial  growth  for  both  consumer  and  commercial  finance  companies. 

Third,  white  many  believe  the  issue  of  apportionment  of  income  to  another  state  is 

only  a  big  bank  issue,  it  is  not.    For  a  bank  like  Woronoco  (inaudible)  Savings  Bank, 

which  borders  on  Connecticut,  the  absence  of  an  apportionment  provision  of 

Massachusetts  tax  law  is  particularly  troublesome.    Due  to  a  particular  feature  of 

Connecticut  law.  Section  36-5A  paragraph  G,  the  so-called  "doing  business  law,"  our 

bank  is  essentially  unable  to  advertise  for  business  in  any  Connecticut  media;  it  must 

refrain  from  acts  thai  would  constitute  doin°  business  in  Connecticut.    We  have  a 
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branch  located  less  than  three  miles  from  the  Connecticut  border  and  several  northern 

Connecticut  towns  are  included  in  our  delineated  community.    The  reason  for  this 

reluctance  is  that  if  our  bank  were  to  actively  solicit  business  in  Connecticut,  we 

would  have  to  file  as  a  Connecticut  business,  pay  taxes  to  Connecticut  on  all  the 

income  we  earned  from  loans  to  Connecticut  residences  or  businesses  and  most 

importantly,  also  pay  taxes  to  Massachusetts  on  the  same  income.    Therefore,  not 

only  would  we  pay  taxes  to  Massachusetts  on  100  percent  of  our  net  income  at  a  rate 

of  12.54  percent,  we  would  pay  income  taxes  to  the  state  of  Connecticut  at  a  rate  of 

11.5  percent.   It  would  be  economic  suicide  to  seek  business  where  we  would  pay  in 

excess  of  24  percent  on  top  of  federal  taxes.    It  creates  a  CRA  dilemma  as  well.   In 

conclusion,  these  examples  along  with  others  offered  today,  provide  sufficient 

evidence  that  the  time  has  come  to  press  vigorously  for  comprehensive  bank  tax 

reform.    This  is  not  a  proposal  to  help  banks.    This  is  an  economic  development 

issue,  a  jobs  issue,  and  a  community  issue.    We  must  recognize  that  banks  are  the 

engine  that  will  provide  the  credit  for  smali  businesses.    If  banks  cannot  compete,  we 

will  all  suffer.    Thank  you  for  allowing  me  to  share  my  view  today. 

Chairman  Svron:    Thank  you  very  much,    (inaudible  sentence). 


David  J.  Bruce,  President,  Lee  Bank,  Lee,  Massachusetts,  representing 

Massachusetts  Bankers  Association 

Mr.  Bruce:    Good  afternoon.    My  name  is  David  Bruce,  president  of  Lee  Bank,  a 
140  million  dollar  community  bank  located  in  Lee.  Massachusetts.    I'm  testifying 
mda\  to  voice  my  support  for  a  more  equitable  bank  tax  structure,  one  that  creates  a 
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level  playing  field  for  banks  and  all  other  financial  service  providers.    I'll  leave  to 

others  the  subject  of  tax  disclosure,  except  to  saj  that  bankers  are  concerned  about 
sending  a  negative  message  to  companies  located  in  Massachusetts  or  thinking  of 
locating  there.   We  urge  the  Commission  to  consider  carefully  the  negative  aspects  of 
disclosure,  which  we  believe  clearly  outweigh  any  possible  advantages.    There  are  13 
banks  headquartered  in  Berkshire  County,  each  with  a  strong  tradition  of  serving  their 
local  communities.    As  the  western-most  county  in  the  state,  Berkshire  County  is 
somewhat  isolated  geographically  from  the  rest  of  the  state,  but  like  all  community- 
based  banks  throughout  the  Commonwealth,  we  face  intense  competition  on  a  wide 
range  of  products  and  services  from  non-bank  financial  service  providers  —  such  as 
mortgage  companies  and  finance  companies.   Due  in  large  part  to  the  inequities 
inherent  in  the  state's  current  tax  structure,  which  taxes  banks  at  a  rate  of  12.54 
percent  and  their  competitors  at  9.5  percent,  community  banks  have  lost  and  are 
continuing  to  lose  market  share  to  their  non-bank  competitors.    In  recent  years,  for 
example,  non-bank  mortgage  companies  have  dramatically  increased  their  market 
share  throughout  the  state  at  the  expense  of  community-based  banks.    In  1986,  fewer 
than  one  out  of  five  of  the  state's  top  100  mortgage  lenders  were  mortgage 
companies.    In  1992,  mortgage  companies  occupied  more  than  one  out  three  of  the 
top  100  slots.    Mortgage  companies  owe  their  success,  at  least  in  pan,  to  the  fact  that 
they  pay  a  lower  tax  rate  than  banks  and  can  afford  to  offer  customers  more  attractive 
rates  on  their  products.    Today,  there  are  177  mortgage  lending  firms  and  351 
mortgage  brokerage  companies  operating  across  the  Commonwealth.    The  expansion 


103 
of  non-bank  mortgage  companies  into  markets  traditionally  served  by  banks  prompted 

some  of  the  state's  largest  banks  in  recent  years  "to  establish  mortgage  companies  of 

their  own.   While  this  has  helped  the  largest  banks  maintain  their  market  share  and 

compete  on  a  level  playing  field,  community-based  banks,  which  typically  do  not  have 

the  resources  to  establish  a  mortgage  banking  enterprise,  are  rapidly  losing  market 

share  in  this  vital  sector  of  the  financial  services  industry.    As  you  are  aware, 
mortgage  companies  are  just  one  of  several  unique  entities  that  are  regulated  by  the 
Division  of  Banks,  but  are  taxed  at  the  9  and  a  half  percent  corporate  tax  rate. 
According  to  information  compiled  by  the  Division  of  Banks,  there  are  110  small  loan 
agencies,  1 12  sales  finance  companies,  and  82  automobile  finance  companies.   Many 
of  these  companies  are  subsidiaries  of  large  US  non-bank  corporations  with  extensive 
capital  resources.    The  Division  of  Banks  also  regulates  hundreds  of  other  financial 
service  providers,  including  collection  agencies,  check  cashers  and  149  state  chartered 
credit  unions,  providing  essentially,  the  same  array  of  services  as  banks.    And  all  of 
our  non-bank  competitors  pay  the  lower  tax  rate,  except  credit  unions,  of  course, 
which  are  tax  exempt.   In  Berkshire  County,  one  of  our  biggest  competitors  is  a  tax 
exempt  credit  union,  the  Pittsfield  GE  Employees  Credit  Union.   Because  they  do  not 
pay  any  federal  or  state  taxes,  Pittsfield  GE  can  afford  to  offer  substantially  yields  to 
attract  customers  away  from  banks.    Today  for  example,  the  difference  between  the 
CD  rates  offered  by  the  credit  union  and  a  nearby  community  bank  is  a  full  one-half 
....  it's  all  of  the  banks  in  the  county  combined.    What  should  be  a  pressing  concern 
ic  this  Committee  is  the  impact  on  state  revenues.    Let  me  illustrate.    Banks  in  a 
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certain  area  pay  an  aggregate  of  ten  million  dollars  in  taxes,  and  ten  percent  of  their 

profits  are  syphoned  away  due  to  the  tax-subsidized  advantages  of  a  growing  credit 

union,  the  Commonwealth  will  have  sacrificed  one  million  dollars  that  otherwise 

would  be  available  for  hiring  additional  state  police  or  for  helping  to  keep  open  a 

state  hospital.   As  it  stands  now,  the  only  people  benefitting  from  the  tax-exempt 

status  of  credit  unions  are  the  members  of  the  credit  unions  that  take  advantage  of  the 

higher  yields  made  possible  by  the  credit  unions  peculiar  tax  status.    The 

Commonwealth  bank  tax  rate,  currently  the  highest  in  the  nation,  also  places  the 

state's  banking  industry  at  a  competitive  disadvantage  compared  to  banks  in  other 

states.    As  the  only  county-  in  the  Commonwealth  that  borders  three  states;  New 

York,  Connecticut  and  Vermont,  the  banks  of  Berkshire  County  also  have  a  somewhat 

unique  perspective  on  competition  from  banks  outside  the  Commonwealth.    New 

York,  for  example,  with  which  the  county  shares  a  hundred  mile  border,  taxes  its 

banks  at  a  rate  of  10.35  9c,  well  below  Massachusetts  current  bank  tax  rate.    I  urge 

the  Committee  to  help  strengthen  the  competition  within  the  financial  services  industry' 

by  eliminating  the  unfair  advantages  that  certain  sectors  of  the  industry  enjoy  over 

others  under  the  existing  law  and  at  the  same  time  make  Massachusetts  banks  more 

competitive  with  the  banks  of  other  states.    This  reform  would  attract  capital  to  the 

state's  financial  services  industry,  benefit  consumers  and  businesses  through  less 

costly  financial  services,  and  enhance  the  long-term  growth  of  state  tax  revenues 

collected  from  the  industry.    Thank  you  very  much  for  your  time  this  afternoon. 

Chairman  Svron:    Thank  you  for  your  testimony.    We  have  questions?    Yes  Ma'am 
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Commissioner  Mann:  Thank  you  for  your  testimony,  particularly  illuminating 

the  sense  of  the  community  bank's  perspective.    I'just  want  to  ask  you  in  terms  of 

your  comments  and  concerns  on  level  playing  field  —  your  banks  (both  of  you  I 

assume  now  report  as  did  the  bank  from  North  Andover  here  before  testifying  with 

the  Mass  Bankers  Association)  now  disclose  what  you  pay  in  state  taxes.    Is  that 

correct  under  the  bank  tax  in  terms  of  your  current  filings  with  the  banking 

commissioner? 

Mr.  Bruce:   Just  in  the  aggregate. 

Commissioner  Mann:  Right.    Do  you  do  business  outside  of  Massachusetts?   I 

took  from  your  testimony  that  you  don't.    So  your  aggregate  state  tax  is  disclosed. 

Does  it  concern  you  at  all  that  there  is  a  lack  of  a  level  playing  field  in  terms  of 

disclosure  on  that  issue,  and  then  in  terms  of  level  playing  field,  I'm  assuming  and 

you  can  correct  me  if  I'm  wrong,  that  both  of  your  banks  paid  substantially  more  in 

state  bank  taxes  in  1987  than  the  Bank  of  Boston?    And  is  that  a  cause  of  concern  for 

you  in  terms  of  level  playing  field? 

Mr.  Bruce:    I  guess  first  of  all,  as  a  community  bank,  to  mention  about  disclosure,  I 

don't  believe  it's  a  good  thing.    I  don't  really  think  it  solves  anything.    For  me,  as  a 

community  bank,  that's  really  not  the  issue.    We're  trying  to  provide  jobs  and  we're 

trying  to  energize  the  Pioneer  Valley  of  Massachusetts  because  we've  lost  a 

tremendous  amount  of  jobs  in  the  defense  industry  and  so  on.    And  that's  really  what 

we  want  the  level  playing  field  for.    The  other  layers  of  it  that  have  to  do  with  the 

disclosure  are  not  reallv  the  issue. 
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I'd  like  to  say  that  I  think  most  community  bankers  across  the  state  are 


also  considered  community  leaders  and  are  actively  involved  in  the  community 
development  of  their  area.    And  as  far  as  the  disclosure  is  concerned,  I  think  that 
extends  to  our  efforts  as  well.   And  it's  my  personal  opinion  that  in  trying  to  attract 
new  businesses  to  the  state  this  just  throws  up  one  more  potential  barrier  for  a  new 

company  to  come  in.  especially  in  context  of  our  close  proximity  to  three  other  states. 

And  if  a  company  is  making  a  selection  as  far  as  a  site  is  concerned,  then  I  think  that 

we've  got  to  make  things  most  advantageous  for  that  company  to  select 

Massachusetts. 

Chairman  Svron:      Other  questions? 

:  Mr.  Chairman.    Are  you  familiar  with  the  Machine  Action  Project  out 

in  the  western  pan  of  the  state? 

:     Ii  was  set  up  when  a  lot  of  the  machine  tool  companies  started  closing,  and 

the  report  that  they  made  was  that  the  closings  were  not  over  loss  of  business  but 
corporate  takeovers.    And.  this  is  what  we  are  seeing  more  and  more  of  in  the  state 
of  Massachusetts.    And  there  was  a  law  past  called  a  "Tin  Parachute"  law  --  are  you 
familiar  with  that  law  at  all?   Corporate  Massachusetts  right  now  is  trying  to  get  that 
law  repealed,  or  get  it  declared  unconstitutional  in  the  courts  because  they're  saying 
that  if  a  corporate  company  takes  over  and  moves  —  wherever  they  want  to  move  they 
have  no  obligation  to  the  state  of  Massachusetts.    But  what  the  Tin  Parachute  law  says 
is  that  they  have  a  -  son  of  responsibility  to  the  community  that  they're  going  into. 
So  I'm  just  wondering  whether  you  are  from  the  western  pan  of  Massachusetts  thai 
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you  are  not  familiar  with  the  Machine  Action  Project,  because  that  had  the  —  out  in 

the  Greenfield  area  most  of  the  companies  that  were  there  were  small  manufacturing 

machine  tool  companies  that  are  gone.    We'll  never  get  them  back  again  from  my 

understanding.    You  talk  about  the  GE  Credit  Union,  it's  my  understanding  that  only 

members  of  GE  can  belong  to  that  credit  union?   Is  that  correct?   Members  and  their 

families. 

Mr.  Bruce:     Well,  that's  somewhat  correct.    Over  the  last  several  years  they  have 

successfully  petitioned  the  Massachusetts  Commissioner  of  Banks  to  also  include 

employees  and  their  families  of  the  Crane  and  Co.,  Berkshire  Gas  Company,  and  two 

small  information  processing  companies  as  well.    So  they  have  been  expanding  their 

sphere  of  membership  and  it  has  contributed  to  their  growth  as  well. 

:  Because  that's  surprising  to  me  that  they  would  be  allowed  to  go 

outside  of  their  own  credit  union.    The  other  pan  is.  the  loss  of  jobs.    GE,  from  my 

information,  doesn't  have  too  long  a  life  left  in  Pittsfield. 

Mr.  Bruce:     Well  in  Pittsfield  most  of  the  jobs  no  longer  belong  to  GE  since  they 

were  just  purchased  by  Martin  Marietta  and  most  of  the  jobs  in  Pittsfield  were 

defense  oriented. 

Chairman  Svron:      In  the  interest  of  time  I  want  to  thank  our  witnesses.    We  are 

going  to  take  a  5-minute  break,  but  a  5-minute  break  means  five  minutes,  we'll  start 

again  at  one  twenty-two  with  Mr.  Tocco  followed  by  Mr.  Prourt. 
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Stephen  P.  Tocco,  Secretary  of  Economic  Affairs  for  the  Commonwealth  of 

Massachusetts 

Mr.  Tocco:     Here  we  go.  ok.    Lei  me  start  again,  Mr.  Chairman  and  Members  of 
the  Commission,  by  thanking  you  on  behalf  of  the  Administration  for  your  diligence 
and  hard  work  in  trying  to  deal  with  what  is  a  very  complex  public  policy  question  at 
a  very,  very'  important  time  and  crossroads  in  the  Commonwealth's  history.    I'm  not 
going  to  cover  a  lot  of  technical  pieces;  I'm  sure  you've  had  that  already  or  will  in 
the  future.    And  I  will  be  rather  brief.    But  I  would  like  to  focus  my  remarks  on  a 
couple  of  areas.    I  think  it's  pretty  fair  to  say  that  everyone  involved  in  this  process 
really  comes  here  with  an  open  mind  and  a  point  of  view  that  may  be  different,  but  I 
think  no  one  has  a  director's  eye  to  harm  what  may  be  the  beginning  of  an  economic 
recovery  here  in  the  Commonwealth,  and  quite  frankly,  what  really  is  part  of  a 
broader  economic  conversion  that  we're  in  the  middle  of  at  this  point  in  time.    I 
brought  with  me  toda\  a  copy  of  "Choosing  to  Compete",  which  many  people  in  this 
room  hopefully  have  read.    If  you  haven't,  we  certainly  can  make  it  available.    But  I 
only  bring  it  for  the  title,  because  I  do  think  we  are  at  a  crossroads  in  this 
Commonwealth,  when  we  look  at  the  global  economy  as  it  begins  to  unravel, 'and  ouf 
competitive  position  in  terms  of  that  international  marketplace.    And  the  type  of  fierce 
competition  that  we  really  are  beginning  to  see,  and  have  started  to  see  very 
aggressively  in  the  past  twelve  months,  from  other  states  that  are  trying  their  best  to 
cherry  pick  those  industries  and  companies  that  really  do  have  an  appeal 
internationally,  both  in  terms  of  product  mix  and  in  terms  of  their  needs  in  an 
international  marketplace.    I  think  we  really  must  be  very  cautious  about  what  we  do 
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in  terms  of  public  policy  specifically  in  the  area  of  tax  disclosure,  so  that  we  don't 

create  a  competitive  disadvantage  for  the  companies  in  Massachusetts,  and  ultimately. 

for  people  that  really  need  to  be  employed  in  and  through  this  conversion  and  into  the 

next  century  as  part  of  the  new  economy.    And  I'm  fearful  that  this  is  one  of  those 

areas  that  can  differentiate  us  from  other  states.    And  one  that  we've  got  to  do  in  a 

way  that  if  we're  going  to  leave  the  statute  on  the  books,  and  I  would  certainly  submit 

to  you  that  we  shouldn't,  we  really  should  amend  it  in  a  way  that  at  least  could  bring 

us  into  parity  with  other  requirements  around  the  country.    Or,  I  may  suggest,  a 

trigger  mechanism  so  that  if  20  or  30  states  go  forward  with  this  type  of  program  that 

we  can  then  look  at  this  as  a  matter  of  permanent  public  policy  thereafter.   We  tend 

to  be  always  near  the  top  of  the  list  in  many  of  the  issues  that  business  leaders 

measure  when  they  are  making  judgements  about  where  to  stay  and  expand  or  where 

to  go  and  create  jobs.    And  we've  struggled.  I  think,  in  a  very  difficult  time  with 

some  tough  issues,  but  in  a  bipartisan  way  over  the  past  18  months  to  two  years  to 

really  make  some  progress.    We  haven't  made  enough  -in  some  areas,  but  we  certainly 

have  the  ball  moving  in  the  right  direction.    And  if  we  have  come  to  grips  with  some 

of  the  workers  compensation  issues  that  (inaudible)  unemployment  issues,  (inaudible) 

unemployment  insurance  issues,  trying  to  deal  with  energy  costs.    But  the  cost  per 

employee  here  in  Massachusetts  is  generally  higher  than  any  other  place  that  we  are. 

which  leaves  us  a  difficult  task  for  companies  trying  to  now  compete  in  even  broader 

markets.    I  don't  think  it's  our  desire  to  have  a  low  wage  state,  but  it  certainly  is  our 

objective  as  stated  in  this  document  to  have  a  hish  wase  state.    With  hish  value-added 
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products  and  high  productivity.    But  I  do  think  there's  a  point  in  time  where  decision- 
makers, corporate  decision-makers  and  their  advisors  will  have  to  take  a  serious  look 
at  this  disclosure  question  and  decide  whether  it's  worth  moving  or  creating  jobs  in 
the  Commonwealth  if  they're  exposed  to  the  set  of  requirements  and  standards  that, 
quite  frankly,  is  far  more  extreme  than  any  other  state  in  the  country.    So  I  would 
urge  you  to  deal  with  this  question,  although  comprehensively  it  would  be  our 
recommendation  on  behalf  of  the  Administration  that  this  be  removed  from  the  books. 
I  think  right  now  our  recovery  and  the  restructuring  economy  is  so  fragile,  so  fragile, 
that  anything  that  can  be  reviewed  as  a  reason  why  someone  should  not  create  a  job 
here  and  would  rather  create  it  somewhere  else  should  be  taken  as  a  very,  very 
serious  matter.   I  will  conclude  my  remarks  again  with  thanking  you  for  allowing  me 
to  speak  and  I  would  be  glad  to  answer  whatever  questions  I  can. 
(Break  in  tape) 

:    Secretary  Tocco,  you  talk  about  how  the  workers'  compensation  costs  have 

been  brought  under  control,  and  about  the  400  million  dollars  saved.    It's  my 
understanding  that  300  million  dollars  of  that  cuts  to  worker.    Going  from  two-thirds 
to  sixty  percent.     One  of  the  reasons  it  was  so  high  is  because  we  are  a  high  wage 
state.    If  you  want  to  keep  it  as  a  high  wage  state  doesn't  that  correspond  that  the 
costs  that  are  associated  with  high  wages  means  high  taxes  also  for  the 
Commonwealth.    But  the  other  ancillary  costs  of  doing  business  such  as  workers 
compensation  and  unemployment  insurance  are  based  on  the  wages  that  the  people 
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make.    And  in  the  18  months  that  the  Administration  has  been  here  how  many  jobs 
have  been  created? 

Mr.  Tocco:     Well  in  Worcester  alone,  Mr.  Beany,  we've  gone  from  last  year  an  8.8 
unemployment  rate  to  a  6.3  unemployment  rate  this  year.   I  don't  know  whether  we 
should  allow  this  to  become  a  debate  over  the  workers  compensation  system,  we 
certainly  have  debated  that  for  a  long  time  ~ 

:  You  brought  it  up,  Sir. 

Mr.  Tocco:     I  brought  it  up  as  a  means  to  measure  the  difficulties  we  have  here  in 
the  Commonwealth  compared  to  other  states  in  terms  of  competitive  positioning.   I  do 
think  that  this  is  another  burden,  and  we  can  always  debate  long  into  the  night  as  to 
which  was  the  one  reason  that  was  the  straw  that  broke  the  camel's  back  in  terms  of 
decision-makers.   I'm  not  going  to  sit  here  and  say  to  you  that  a  company  will  decide 
it's  this  versus  something  else.    I  will  say  to  you  that  this  is  one  more  obstacle  that  a 
decision-maker  has  got  to  clear  in  terms  of  deciding  to  come  here.    And  we  will 
never  really  know  the  result  of  this  until  after  it  is  in  the  works  for  a  long  period  of 
time.    But  my  point  is  that  we  are  collectively,  and  I  say  that  with  respect,  trying  to 
deal  with  these  costs  of  doing  business  issues  here  in  the  Commonwealth.   I  think 
both  labor,  management  and  government,  both  democratic  and  republican,  have  really 
started  to  understand  that  it's  time  to  get  back  to  the  business  of  creating  jobs  and 
putting  people  back  to  work.    And  I  would  certainly  think  that  our  performance  in 
that  area  in  terms  of  creating  an  environment  for  growth  and  job  creation,  is  one  that 
we're  proud  of  and  we'd  be  glad  to  discuss  that  in  great  depth  in  another  way.    I  will 
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say  again,  I  think  this  issue  is  a  very  dangerous  one  and  it  may  not  add  specifically  to 

the  cost  of  business,  but  it  may  be  one  of  those  regulations  that  we  have  that  no  one 

else  has.    Or  one  of  those  extra  five  steps  of  permitting  that  this  state  has  that  some 

other  states  don't  have.   But  it  will  be  measured.   Make  no  mistake  about  it,  it  will  be 

measured  by  decision-makers  when  they're  trying  to  decide  where  to  create  the  next 

job.    And  I  think  that's  a  risk  right  now  not  worth  taking.    I  think  we  have  a  long 
road  back  in  terms  of  recasting  the  environment  for  growth  in  Massachusetts.    This 
seems  to  me  not  to  be  a  way  to  really  begin  to  walk  down  that  road. 
(Break  in  tape) 

:   Two  questions  I  have;  one  relating  to  the  issue  of  disclosure  and  one 

relating  to  business  tax  policy.   With  respect  to  disclosure  I  noted  that  you  mentioned 
choosing  (inaudible),  and  I  noticed  when  I  looked  at  it  that  you  didn't  mention  the 
disclosure  law  as  a  constraint,  as  an  issue  to  be  contended  with  despite  the  fact  that  it 
was  written  after  the  law  had  been  enacted.    I  would  like  you  to  comment  on  that. 
Second  question  I  have,  and  it  occurred  to  me  as  you  were  talking  about  the  states 
doing  cherry  picking,  and  I  think  that  that's  exactly  right  and  a  good  way  to  think 
about  it.   I  think  the  literature  is  pretty  overwhelming  about  the  damages  that  states 
are  doing  by  competing  with  each  other  for  corporations  by  offering  more  and  more 
tax  breaks,  and  that  it  is  serving  to  distort  economic  investment  decisions,  thai  it  is 
certainly  doing  damage  to  the  revenue  base  of  individual  states.    And  then  as  more 
states  continue  to  do  it.  more  states  feel  compelled  to  do  it.    My  question  is,  what 
steps  have  the  Administration  taken  to  work  out  some  contract  with  other  states  to 
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stop  the  erosion  of  revenue  and  this  kind  of  useless  competition  that  seems  to  lead  us 

to  a  never-ending  path  of  tax  breaks  that  may  or  may  not  be  serving  any  particular 

value? 

Mr.  Tocco:     Let  me  respond  to  your  first  question.   I  think  it  was  the  Fall  of  '92 

that  this  whole  discussion  came  to  the  table  and  the  commission  was  put  together. 

We  held  a  series  of  hearings  over  the  summer,  twelve  hearings  to  be  exact,  around 
the  state.    This  was  not  an  issue  when  over  2,000  people  came  in  to  testify.    And 
thank  God  it  really  is  one  of  the  best  kept  secrets  at  this  point  in  time  because  I  firmly 
believe  that  it  would  put  us  at  a  competitive  disadvantage.    So  it  isn't  in  the  books 
because  no  one  really  knew  about  it,  it  wasn't  even  a  matter  of  public  policy  when  the 
hearing  process  took  place.    And  we  didn't  write  this  in  3  months,  we  took  testimony 
across  the  state  for  16  months  — 

:  But  it  was  during  the  time  of  the  campaign  around  Question  2,  when 

the  broader  disclosure  law  then  was  at  least  on  the  table. 

Mr.  Tocco:     Well,  people  thought  it  was  off  the  table.    It  came  back  on  the  table  in 
the  Fall  of  '92.   In  terms  of  what  other  states  are  doing  and  what  we're  doing,  the 
fact  is  that  there  is  competition,  and  sometimes  competition  can  be  very  healthy.   I 
don't  think  just  because  people  compete  with  one  another  it's  necessarily  bad.    I  think 
there's  a  line  across  which  you  cannot  cross  in  terms  of  developing  public  policy  or 
tax  policy.    But  the  fact  remains  that  our  economy  is  going  to  be  made  up  of  many 
emerging  high-technology  type,  research  and  development  driven  companies.    And 
those  types  of  companies  need  investment  dollars     You  can't  generally  finance  them 
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as  easily  as  you  could  an  ongoing  manufacturing  facility  that  just  does  x-amount  of 

widgets  per  year  and  it  looks  like  the  market  is  secure.    So  we  need  to  create  an 

environment  so  that  people  feel  comfortable  investing  their  dollars.    And  in  some 

more  risky  ventures  than  they  may  like  to  in  normal  times.    At  the  very  same  time 

you  really  have  a  banking  community  that  because  of  regulations,  and  because  of 

things  in  Washington,  and  because  of  real  estate  problems,  is  less  inclined  to  take  on 

those  riskier  financing  packages.    And  then  you'd  get  to  the  question  of  what  should 

state  government's  rule  be.    And  our  view  in  this  Administration  is  number  one,  you 

should  create  tax  policy  that  will  make  it  an  appealing  place  to  invest  dollars  so  that 

we  can  create  corporate  expansion  and  ultimately  jobs,  and  we  did  that  with  the 

Research  and  Development  Tax  Credit,  we  did  it  with  the  Investment  Tax  Credit,  we 

did  it  with  the  phase  out  of  the  Estate  Tax.    And  all  those  things  have  played  a  role  in 

us  recasting  ourselves  as  a  place  that's  good  to  invest  in,  not  bad  to  invest  in.    Jusi  to 

relay  one  story,  immediately  after  the  Research  and  Development  Tax  Credit  was 

signed  into  law,  about  three  months  later,  I  was  out  speaking  to  the  CEO  of  Bose  — 

for  those  of  you  that  don't  know  Bose  makes  speakers,  probably  internationally  one  of 

the  most  famous  manufacturers  around.   They  had  made  the  decision  at  that  point  in 

time  to  consolidate  all  their  research  and  development  activity  into  Massachusetts 

because  of  that  Research  and  Development  Tax  Credit.    So  that  was  a  direct  result  of 

the  good  work  of  the  legislature  and  the  Administration.    I  do  think  that  we  are  at  a 

crossroads  and  we  must  choose  the  environment  we  want  to  bring  into  a  competitive 

marketplace.    And  our  sense  in  this  Administration  is  one  thai  should  provide  an 
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incentive  for  people  to  invest  their  dollars  in  human  capital,  in  the  types  of  companies 

that  we  need  to  lead  us  into  the  next  century.    And  we  think  we  must  do  that  here  — 

especially  when  you  begin  to  measure  other  differentials  between  us  and  other  states, 

there's  got  to  be  a  good  reason  to  come  here. 

Chairman  Svron:      Other  questions?   Well  I  want  to  thank  Secretary  Tocco  again. 

Mr.  Tocco:     Thank  you  Mr.  Chairman,  thank  you  members  of  the  Committee. 

Chairman  Svron:      Our  next  witness  needs  no  introduction,  of  all  people  here. 


James  Braude,  Executive  Director,  Tax  Equity  Alliance  of  Massachusetts 
Mr.  Braude:  Mr.  Chairman,  I  think  you  probably  know  the  great  line  by  Groucho 
Marx,  which  is  "There's  nothing  like  good  planning  and  this  is  nothing  like  good 
planning."   And  what  I  mean  by  that  is  most  of  the  speakers  today  have  more 

questions  that  have  been  asked,  have  raised  virtually  all  of  the  issues  other  than 
technical  ones  that  I  chose  to  raise,  so  actually  to  save  the  Commission  time  —  I  hope 
it's  not  disappointing  to  any  of  you  —  I  will  submit  written  testimony.    There's  only 
one  short  thing  I  do  want  to  say,  following  up  on  what  Mr.  Tocco  had  to  say.    He 

4 

talked  about  what  several  of  his  predecessors  here  have  talked  about,  namely  not 
wanting  to  be  out  front  in  uncharted  territory,  like  we  allegedly  will  be  on  corporate 
tax  reporting.    While  there  are  a  handful  of  other  states  with  such  a  proposal,  and 
another  handful  of  states  considering  it,  it  is  true  we  will  be  out  front  with  a  few 
others  at  the  head  of  the  pack.    Well,  what  we  don't  hear  from  Mr.  Tocco  or  other 
business  leaders  who  have  testified  here  today,  is  about  the  risks  of  beins  in  uncharted 
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territory  °n  many  of  the  lax  breaks  that  Mr.  Tocco  and  his  boss  described  as  the  most 

generous  in  the  country.    Whether  it's  the  Research  and  Development  Credit,  whether 

it's  the  Investment  Tax  Credit,  the  phasing  out  of  the  Estate  Tax.    Particularly  in  the 

light  of  the  paper  done  by  Dr.  Tannenwald  on  competitiveness,  I  think  there's  a 

serious  question  as  to  whether  that  several  hundred  million  dollars  was  well  spent. 

Or  if,  in  fact,  the  state  would  have  been  far  better  to  attract  businesses  and  keep 

businesses  here  had  they  chosen  to  invest  those  dollars  --  to  use  Mr.  Tocco' s  words  -- 

in  the  kinds  of  physical  and  human  infrastructure  issues  that  we  believe  —  and  I 

believe  the  competitiveness  report  states  ~  matter  far  more  to  less  vocal  business 

leaders  across  Massachusetts.    A  second  brief  corollary  to  that  is  it's  in  fact  because 

of  those  new  and  generous  tax  breaks  that  corporate  tax  reporting  makes  more  sense 

than  ever.    As  I'm  sure  you  and  members  of  this  Commission  are  aware,  Mr. 

Chairman,  that  the  years  being  examined  by  this  Commission  do  not  include  —  for  the 

most  pan  --  do  not  include  the  imposition  of  the  Research  and  Development  Credit. 

the  tripling  of  the  ITC  and  such  things.    Clearly,  such  generosity  —  to  use  their  words 

--  brings  aiong  with  it  accountability,  and  corporate  tax  reporting  brings  that  kind  of 

accountability  that  I  would  hope  businesses  would  want,  and  I  would  hope  the 

Commission  would  want,  and  surely  the  public  wants.    Finally,  I  should  say,  I 

believe  Ms.  Mann  asked  the  question,  which  is  one  of  the  things  that  I  wanted  to 

bring  up  about  the  failure  o(  "choosing  to  compete",  to  mention  this  alleged  great 

threat  to  the  business  climate.    Well,  it's  not  just  "choosing  to  compete".    As  I 

believe  your  staff  knows,  we've  been  monitoring  virtually  even  single  publicly 
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reported  business  location  decision.    Whether  it  was  the  Boston  Business  Journal, 

m 

major  newspapers  across  Massachusetts  and  their  business  sections.    We  have  yet  to 

see  a  decision  either  not  to  expand  here  or  a  decision  not  to  move  here  to  begin  with 

being  premised  in  any  part  on  the  existence  of  corporate  tax  reporting  —  that  is  law 

by  the  way,  Mr.  Chairman.    Some  were  speaking  here  today  as  if  this  thing  is 

contingent  on  something  else  happening,  or  as  if  this  Commission,  as  much  as  we  all 

respect  it,  has  legislative  power.   The  reality  is  corporate  tax  reporting  becomes  law 

on  December  31st,  1993,  despite  that  fact  "choosing  to  compete"  and  virtually  every 

CEO  who  has  spoken  on  the  record  about  the  reasons  for  his  or  her  choice  have 

chosen  to  ignore  the  implications  of  corporate  tax  reporting  and  spoken  about  issues 

which  we  all  believe  matter  far  more  to  them.   Having  said  that,  I'm  done.   I  will 

submit  written  testimony,  and  thank  you  for  the  hearing  and  thank  you  for  your  time. 

Chairman  Svron:      Thank  you  for  your  statement.    Jim,  before  you  leave,  I  should 

ask  if  anyone  has  any  questions. 

Commissioner  Folev:    1  would  be  remiss  if  I  didn't  ask  Jim  a  question. 

Mr.  Braude:    Do  you  want  to  know  if  I  ever  worked  in  the  private  sector,  is  that  the„ 

question,  Howard? 

Commissioner  Foley:     No,  you've  already  answered  that. 

Mr.  Braude:     Ok. 

Commissioner  Folev:  But  I  do  want  to  ask  you  this,  you  mentioned  we've 

talked  a  lot  about  the  substance.    I'm  looking  for  some  answers  to  this  question.   This 

is  a  letter  thai  went  out  in  July.  3992  that  you  signed  to  "Dear  Friend  of  Tax 
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Reform."    And  in  it,  let  me  just  quote,  just  tell  me  what  you're  saying  here,  it  says  -- 

this  is  a  quote  describing  the  corporate  disclosure  proposal  that  was  on  the  ballot  that 

did  actually  win  at  the  ballot:    "It's  a  right  to  know  bill,  pure  and  simple.   And  it's  a 

major  step  forward  in  TEAM'S  3-year  tax  justice  campaign.    One  that  began  with  the 

defeat  of  every  one  of  Bill  Weld's  1992  Reaganesque  tax  giveaways  and  will 

culminate  in  a  vote  on  the  graduated  income  tax  in  1994." 

Mr,  Braude:    That's  not  self-explanatory  there,  Howard? 

Commissioner  Foley:  The  relationship  between  those  three  points,  is  there  a 

relationship?   Is  this  part  of  a  grander  scheme? 

Mr.  Braude:   It's  not  a  grander  scheme,  it's  a  retelling  of  the  issues  that  TEAM  was 

working  on,  is  working  on  and  plans  to  be  working  on  through  1994.   Our  view  was 

and  is  that  three  of  the  best  things  we  could  do  to  improve  the  economic  and  tax 

justice  climate  here  are,  one.  to  ensure  that  Weld's  close  to  600  million  dollars  in  tax 

breaks  not  happen  and  instead  that  600  million  dollars  be  spent  on  the  51  %  of  the 

bridges  that  are  substandard,  education  reform  funding  which  doesn't  seem  to  really 

exist  in  Massachusetts,  and  the  kind  of  investment  once  again  that  Bob  Tannenwald's 

report  confirmed  business  cares  most  about.    Secondly,  we  thought  corporate  tax 

reporting  was  in  fact  the  right  to  know  bill,  particularly  in  light  of  the  fact  that 

subsequent  to  our  initial  opposition  to  some  of  the  Weld  proposals  they  began  to 

become  law.    And  as  I  said  before  to  the  Chairman  a  few  minutes  ago,  we  do  believe 

it  provides  a  level  of  accountability.    And  you  can't  take  from  the  state  and  expect  to 

LMve  nothing  back,  and  as  you  well  know  Howard  probably  as  well  as  anybody. 
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(inaudible)  ever}'  penny  of  which  is  scrutinized  to  death  as  well  it  should  be. 

Spending  through  the  tax  system,  tax  expenditures  have  a  way  of  being  embedded  in 

stone  and  never  examined  again.   That's  one  of  the  reasons  we  thought  corporate  tax 

reporting  made  more  sense  than  ever.   And  thirdly  and  finally,  even  though  it  has 

nothing  to  do  with  this  hearing  today,  we  think  the  final  piece  --  and  my  swan  song  I 

should  say  to  you.  which  may  make  some  of  you  happy  some  limited  number  of  you 

of  course  —  will  be  a  graduated  income  tax  campaign  that  I  hope  you'll  join  us  on, 

Howard.    That  should  be  on  the  ballot  in  November  of  '94  that  will  provide  the 

measure  of  relief  to  low  and  middle  income  families  and  be  investment  friendly,  I 

believe,  to  Massachusetts.   The  kind  of  tax  reform  that  is  long  overdue  and  that  I  was 

hired  in  1987  to  help  bring.   That's  it  in  a  long  sentence. 

Commissioner  Folev:  Ok,  just  one  follow-up.   With  regard  to  those 

Reaganesque  tax  giveaways,  or  whatnot,  one  of  our  members.  Boston  Scientific,  as 

recently  as  May  2 1st  in  announcing  their  decision  to  stay  in  Massachusetts,  preserving 

a  significant  number  of  jobs  in  Watertown,  cite  as  one  of  the  key  reasons  to  stay  here 

and  grow  here  was  one  of  those  Reaganesque  tax  giveaways,  the  R&D- tax  credit. 

Mr.  Braude:   Howard,  there's  no  question  that  they  have  value  to  some  people*    The 

issue  is  choices,  as  it  always  is.    And  the  question  that  I  assume  will  be  before  us  and 

will  be  before  the  voters  in  a  year  and  a  half  from  now,  is:    was  that  the  right  choice? 

There's  no  question  that  it  provides  some  benefit  to  some.    But  I  think  the  issue  on 

thai  51  million  dollar  item,  on  the  64  million  dollar  ITC.  on  the  250  million  dollar 

estate  tax.  i<  could  that  monev  be  better  spent  to  make  Massachusetts  more  attractive 
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to  business  by  investing  in  the  kinds  of  things  that  I  think  they  care  more  about  than  a 

couple  of  tax  breaks?   And  I  think  when  we  find  out  when  this  year  is  over  that 

(inaudible)  reform  in  fact  does  not  adequately  or  honestly  finance,  we're  going  to  find 

that  business  leaders  would  prefer  to  put  the  money  where  you  can  get  an  educated 

work  force  rather  than  taking  a  few  pennies  off  their  tax  bills.    So  I'm  not  denying 

that,  I  think  it  makes  sense,  but  that  was  all  that  was  on  the  table  because,  in  my 

judgement  at  least,  this  Administration,  despite  its  language,  really  doesn't  believe  in 

public  investment.    So  if  the  alternative  is  nothing  or  tax  breaks,  we'll  take  tax  breaks 

say  most  business  leaders. 

Commissioner  Foiev:  And  given  what  you've  heard  so  far  here  today  you  think 

the  risk  is  worth  taking  in  terms  of  disclosure? 

Mr.  Braude:   I  don't  think  there's  any  risk  at  all  Howard.    I  wasn't  going  to  bring 

this  up,  but  since  you've  kept  this  going  let  me  just  say  briefly,  I  wanted  to  do  two 

things  that  I  think  are  significant  in  the  first  two  bullets  in  the  Executive  Summary  in 

Bob  Tannenwald's  report.    One  that,  as  has  been  repeated  here  fairly  regularly, 

industry  analysts  overwhelmingly  did  not  see  it  as  a  substantive  competition  problem 

but  that  perception  was  the  problem.    And  with  all  due  respect,  and  I  wasn't  going  to 

raise  this  again,  but  I  cited  the  other  day  a  piece  by  Alex  Beam  (sp?)  in  the  Globe  in 

1989  where  a  handful  of  high-tech  executives  got  together  and  said  why  do  our 

colleagues  across  the  country  think  this  is  such  a  rotten  place  to  do  business?    Why  do 

they  not  want  to  be  here,  why  60  they  think  it's  "Taxachusetis"  when  all  of  those 

things  are  untrue.    They  gave  the  credit  or  the  blame,  depending  on  your  point  of 
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view,  to  the  wonderful  job  your  organization  had  done  in  creating  the  feeling  this  is 

not  a  place  where  business  wanted  to  do  business.    So  I  don't  think  there's  any  risk  at 

all,  I  think  the  benefit  is  extreme,  both  in  terms  of  revenues,  in  terms  of  equity,  in 

terms  of  improving  public  confidence  in  the  system.   If  I  believe  there  was  a  serious 

risk  we  never  would  have  proposed  it. 

Chairman  Svron:       With  that  prelude  it's  hard  to  see  how  we  would  have  a 

campaign  in  a  year  and  a  half  if  you  and  Howard  were  to  be  on  the  same  side. 

Mr.  Braude:    We're  going  to  meet  in  the  parking  lot  and  try  to  finish  this  up  later 

today,  Mr.  Chairman.    Thank  you  very  much. 

Chairman  Svron:      Our  next  witness  is  ~  witnesses  ~  are  Susan  Leavy  and  Howard 

Fain. 

Mr.  Braude:   Mr.  Chairman,  if  I  might,  I  have  to  apologize  because  I  do  have  to 

leave  at  this  poini.  so  I  just  want  to  apologize  to  those  people  who  need  to  testify  and 

I  look  forward  to  listening  to  the  record  and  reading  the  minutes  of  this.    And  I  just 

want  to  state  on  the  record  that  there  were  four  people  scheduled  to  testify:  Bob 

Rizzo,  Frank  Farrell  and  Chuck  Collins  and  Ed  Kelly  who  weren't  able  to  remain 

here  but  who  will  be  submitting  written  testimony  to  my  understanding. 

:    Thank  you  very  much,  Commissioner  (inaudible),  thank  you  very  much  for 

taking  the  time.    There's  (inaudible).  Mr.  (inaudible),  I  don't  know  how  you're  going 

to  proceed. 
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Susan  Leavy,  President,  North  Worcester  County  Central  Labor  Council,  AFL- 
CIO 

Ms.  Leavv :    Mr.  Chairman,  it's  Ms.  Leavy. 

Chairman  Svron:    Ms.  Leavy.    Fm  sorry.    I  have  people  named  Levy  that  live 

downstairs  from  me,  so  (inaudible). 

Ms.  Leaw:    Well,  the  Mayor  of  the  this  esteemed  city  is  also  Levy,  but  .  .  . 

(inaudible)  to  me.    First.  I  wish  to  thank  the  Committee  for  the  opportunity  to  give 

testimony.    I  am  the  President  of  the  North  Worcester  County  Central  Labor  Council, 

AFL-CIO,  and  past  (inaudible)  to  Mr.  (inaudible),  and  I  represent  approximately  six 

thousand  working  men  and  women  in  North  Central  Massachusetts.    We.  the  Council 

have  been  involved  in  numerous  activities  with  regard  to  all  the  corporate  reporting 

and  our  interest  centers,  I've  had  the  opportunity  to  be  here  and  listen  to  some  of  the 

testimony  today  and  I  keep  hearing  some  buzz  words,  I  guess  its  the  nineteen  nineties 

word.    One  of  them  is  about  perception.    And  I  think  in  the  interests  of  the  six 

thousand  people  plus  that  I  represent  in  the  Council,  in  the  work  that  we  do.  I  have  to 

talk  about  the  fact  that  perception  from  the  perspective  of  the  working  men  and 

women  in  Massachusetts  is  one  of  fairness.  OK?   Would  indicate  that  a  corporate  tax" 

reporting  structure  is  a  necessity  —  not  a  risk,  but  a  necessity.    From  the  perspective 

of  comparison  from  the  perspective  of  equity,  many  citizens  of  Massachusetts,  myself 

included,  pay  -  have  paid  —  three  or  four  times  as  much  tax  in  the  State  of 

Massachusetts  as  some  of  its  largest  condonations.    There's  no  getting  around  that. 

There's  no  beating  around  the  bush  on  it.    And  it  is  a  situation  that  only  in  a  structure 

where  there  is  a  built-in  system  of  responsible  reporting.    Again,  it  comes  to  the  aiea 
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where  I've  heard  them  also  talk  about  accountability.    I  don't  think  that  anyone  can 

underestimate  the  impact  of  accountability,  given  what  we've  heard  recently.    From 

as  high  as  what  misperceptions  we  see  in  the  White  House,  OK?   Small  activities. 

Small  things  can  be  perceived  by  individuals  as  being  of  great  importance.   I  think 

when  you're  talking  about  the  largest  corporations  in  Massachusetts,  of  which  I  guess 

there  were  a  thousand,  that  had  a  no-tax  status,  whatsoever,  you  are  talking  about 

perceptions  from  those  who  are,  as  one  person  here  today  spoke  about  themselves,  the 

leaders  in  their  community.   I  think  if  there's  any  area  where  people  can  feel  a  risk,  it 

certainly  has  to  be  in  the  area  where  I  represent,  because  those  people  are  at  forty  to 

sixty  percent  unemployment.   We  are  not  talking  about  what  I  just  heard  somebody 

here  mention  at  6.3  percent.    So,  when  you  talk  about  perception  such  as  that,  you're 

talking  about  members  of  the  community  who  feel  that  there  is  no  such  thing  as  the 

term  competition  for  them.    They're  not  being  allowed  to  compete  on  any  level 

whatsoever.    And  so,  again,  the  term  "level  playing  field"  does  come  to  mind  when 

you're  talking  about  citizens,  taxpayers,  and  their  right  to  know.    And  I'll  turn  it  over 

to  my  (inaudible)  here. 

Chairman  Svron:    Thank  you  very  much.    Mr.  Fain. 


Howard  Fain,  Worcester,  Massachusetts 

Mr.  Fain:    Yes.  thank  you  for  having  me.    My  name's  Howard  Fain  and  I  live  right 
here  in  Worcester.    And  unlike  apparently  many  of  the  people  who've  testified  so  far. 
I  cion'i  know  all  the  details  and  I'm  not  an  expert  in  business  tax,  but  I  came  forward 
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anyway  because  I'm  an  expert  in  being  a  citizen  of  the  Commonwealth  and  I  think 

that  qualifies  me  to  give  my  opinion  about  this,  "and  not  only  as  a  citizen  of 

Massachusetts  and  a  resident  of  Worcester  did  I  come  here,  but  I've  been  associated 

with  labor  unions  for  fifteen  years  now  as  a  staff  person.    And  I  know  the  point's 

been  made  here  before  that  labor  unions  have  a  full  disclosure  regarding  all  their 

income,  all  their  expenses,  all  the  taxes,  all  the  home  addresses,  everything  straight 

through,  and  I  think  that  is  a  good  precedent.    Unions  don't  always  rate.    And  union 

leaders  don't  always  rate  as  the  favorites  in  the  top  of  the  popularity  polls,  and  it's  an 

understandable  issue  that  they  realize  and  we  realize  that  this  information  is  fair  and 

it's  public.   And  the  question  would  become,  now  that  those  laws  are  on  the  books 

regarding  disclosure  and  reporting,  what  would  it  look  like  if  we  tried  to  take  them 

back?   And  we  say,  oh,  well,  the  home  address  caused  one  leader  to  get  a  disruptive 

phone  call  at  home,  or  it  is  maybe  misperceived  because  people  don't  understand  how 

much  expense  really  goes  inio  collective  bargaining.    And  irs  more  than  just  paying  a 

simple  salary  here  or  there,  and  they  don't  understand  or  our  expenses.    It  wouldn't 

pass  "the  smell  test",  as  a  governor  had  once  said.    It  would  be  perceived  as  suspect. 

And  rightfully  so,  because  if  it's  working,  fine,  and  the  information's  out  there  for 

people  to  use  then  it  should  be  trusted  to  just  continue  and  it  will  be  used  in  a 

trustworthy  way.    That's,  really  what  the  core  issue  is  here.    There's  a  law  on  the 

books.    And  this  law  is  on  the  books  because  a  deal  was  struck.    And  it  avoided  a 

campaign  where  the  public  would  have  had  their  best  chance  to  review  the 

information,  to  20  to  the  polls,  after  having  been,  bombarded  with  television 
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commercials,  costing  lots  of  money  and  showing  the  pros  and  cons,  a  deal  was 

struck.    And  I'm  particularly  concerned  about  what  the  Commission  is  reviewing  and 

talking  to  and  listening  to  witnesses  talking  of  repeal.    Because  when  we  talk  about 

business  climate,  there's  no  better,  no  more  essential  ingredient  to  business  than  the 

deal's  a  deal.    Then  when  it's  consummated,  that's  what  we  have  to  go  by.    I  don't 

say  it  can  never  come  up  for  review  again,  but  I  think  it's  very  suspect  in  the  minds 

of  the  citizens,  and  I  know  because  I  am  one.  who's  just  saying.  I  was  involved  in 

that  question.    I  went  and  gathered  thousands  of  signatures.    I  heard  people  say,  yeah, 

we  should  know.   And  the  point,  so  it's  as  much  a  question  of  democracy  as  it  as 

much  of  business  taxes.    Right  here.    The  people  signed  this  petition.    And  you  heard 

the  uproar  over  the  term  limits.   Signature  gathering,  when  the  will  of  the  legislature 

wouldn't  even  let  them  vote  on  it.    Here  was  a  question  on  which  the  signatures  were 

gathered.    It  was  affirmed  to  be  on  the  ballot     It  was  going  to  be  a  fair  debate  that 

involved  everybody  and  the  business  community  struck  a  deal.    It  was  a  good  deal.    Ii 

made  sense  for  both  parties.    But  what  it  looks  like  now  is  a  reneging  on  that  and  I 

know  you  have  a  lot  of  review  and  testimony  over  what  are  the  specifics.    And  what.. 

is  the  potential  harm?   And  what  is  the  value  of  the  information?   You've  also  got  to 

consider  that  it  is  law  because  people  agreed  to  it.    And  it's  going  to  look  far  worse  — 

It's  going  to  further  impugn  the  integrity  of  various  aspects,  for  various  participants 

in  that  —  to  draw  back  from  it  now.    There  is.  if  something  was  so  grievous  and  so 

dangerous,  why  wasn't  it  dealt  with  last  fall  when  this,  when  this  arrangement  was 

struck  and  that's  one  of  the  concerns.    And  I  say  that  as  a  citizen.    I  say  thai  as 
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someone  who  went  and  spoke  to  thousands  of  people.    Literally  gathering  signatures 

on  weekends  and  in  the  evenings  because  I  believed  in  this  question,  because  I 

believe,  as  Jim  just  said,  it  is  a  right  to  know.   I  want  to  know  how  this  works.    I 

don't  believe  that  tax  investment  breaks,  tax  credits  are  necessarily  wrong.    Of 

course,  they're  not.    I  want  to  know  how  they're  used.    There  is  no  comparison. 

When  something  gets  put  in  for  personal  income  and  you  change  the  family 

deduction,  or  some  such  thing,  everyone  knows  what  it  means.    I  know  what  it's 

going  to  mean,  relating  to  the  costs  of  relating  to  my  daughter  and  the  deduction  and 

all  that.   Everything's  as  much  as  my  returns  are  private,  the  impact  is  public.   It's 

very  square.   It's  there.   I  cannot  say  the  same  for  the  business  credits  that  have  been 

advanced.   I  want  to  know  how  they're  working.   I  want  to  see  the  practical  effects. 

I  want  it  justified  in  terms  of  are  they  accomplishing  their  intended  purpose?   And 

what  I  understand  from  the  corporate  tax  reporting  law.  as  on  the  books,  this  will  be 

one  way  for  us  to  figure  that  out.    Thank  you. 

Chairman  Svron:    Thank  you  very  much.    I  want  to  ask  this  in  clarification  on  this 

point  because  I  may  misunderstand  it,  but  I  thought  the  reason  that  we  had  this,  in 

fact,  we're  having  the  hearings  is  that  the  issue  of  whether  to  leave  the  slimmed  down 

legislation  on  the  books  was  not  foregone,   as  a  foregone  conclusion  as  part  of  the 

agreement  that  was  struck.    Now,  I  may  be  wrong  on  this,  but  that  is  my  recollection 

of  it    —  would  make  it  a  lot  easier  if  I  was  wrong,  I  suppose.    You  wouldn't  have  to 

debate  all  this  (inaudible)  -  I'm  being  somewhat  facetious,  but  I  thought  we  had  the 

agreement  in  the  Governor's  office  when  we  set  this  up.    The  purpose  of  this 
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Commission  was  to  look  at  the  desirability  of  having  this  at  the  end  of  it.    And  that 

was  put  there  sort  of  as  a  safety  net.    In  case  the*  Commission  wasn't  able  to  meet, 

come  to  conclusions,  everyone  walked  off  the  bill.   But  I  guess  I'd  be  interested  in 

anyone  else's   -- 

:    —   I  never  had  the  thought  that  this  Commission  was  set  up  to  repeal  that 

law.    This  Commission  was  set  up  to  see  the  law  is  on  the  books  to  see  what  the 

impact  would  be,  but  most  of  the  business  people  that  we  heard  today  and  the 

administration  are  talking  about  repeal  of  the  law,  and  just  to  let  you  know,  that  it 

was  not  my  understanding  that  this  Commission  was  set  up  for  repealing  of  the  law, 

and  I  think  Mr.  Fain  is  absolutely  right  that  there  was  a  deal  struck  and  we  aU  know 

that  there  was  a  deal  struck.    In  fact,  some  of  the  people  who  went  out  and  gathered 

signatures  felt  very  bad  that  there  was  a  deal  struck,  because  we  had  that  one  on  the 

ballot.    And  there  would  have  been  no  talk  of  repeal 

Chairman  Svron:    Mr.  Foley? 

Commissioner  Folev:    Yes.  maybe  before  I  give  my  perception  of  the  deal.  I'd  like 

to  thank  the  two  people  testifying  here  for  their  testimony.   My  understanding  was 

that  to  use  Paul  Tsongas'  terms,  a  tax  disclosure  in  itself  was  an  end  game  of  the 

proponents  of  disclosure.    The  end  game  was  to  try  and  find  out  if  certain  people 

were  paying  their  fair  share.    My  understanding  of  the  charter  of  our  Commission  is 

to  try  and  make  that  determination  by  looking  at  real  data,  in  a  comprehensive 

meaningful  way  and  to  try  and  determine  whether  we  think  disclosure  helps  us  or 
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buns  us.    So  I  look  at  us  as  an  alternative  to  a  proposal,  however  well  intended,  at 

some  attendant  risk  to  it  and  that's  why  we  are -part  of  this  activity  here  today. 

:   Well,  I  don't  know  whether  we  need  to  go  over  the  particulars  of  the  final 

deal,  but  it  did  strike  me  that  Howard  is  getting  closer,  this  Howard  testifying,  was 

getting  closer  to  what  I  was  sensing  today.   That  there  was  something  missing  because 

when  the  discussions  took  place  in  the  Governor's  Office,  there  was  a  sense  that  there 

was   something  to  lose  on  both  sides  and  I  didn't  get  that  impression,  particularly 

from  the  business  side  of  the  ledger  in  the  testimony  this  morning.   It  was  as  if  the 

folks  that  sat  and  represented  business  at  the  table  of  those  discussions  did  not  have 

the  monolithic  sense  that  we  were  getting  today  of  the  evils  of  disclosure.   That  there 

was  something  that  conceivably  could  be  lived  with,  and  it  may  be  that  when  we  get 

back  to  the  Commission  table,  we  ought  to  review,  so  that  we  clearly  understand  what 

the  articulation  of  that  agreement  was.    I  did  have  a  sense,  in  fairness,  that  the 

Commission  was  to  look  at  certain  aspects  of  fairness,  and  Fm  not  going  to  go 

through  the  jargon  again.    But  we  would  take  into  consideration  those  elements.    And 

I  have  stated  on  several  occasions  at  recent  meetings,  particularly,  that  if  there's  a 

standard  that  you  need  to  convince  the  lay  person,  then  I  have  not  yet  reached. that 

point  yet.    And  as  you,  Mr.  Chairman,  said,  we  are  soon  moving  into  the  most 

perilous  phase  of  the  Commission's  work,  that  is  the  phase  that  entails  values  and  not 

data.    And  I  think  that  the  compelling  case  from  my  standpoint  representative  of 

probably  the  closest  to  the  lay  view  is  not  yet   — 
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To  the  law  or  to  be  considered,  is  the  first  one  that  I  heard  inject  anything 


between  either  repeal  or  going  forward. 

:   Mr.  Chairman?  I  think  that  the  time  table  on  the  agreement  coming  out  of 

the  Governor's  Office  is  critical.   We  agreed  that  the  corporate  disclosure  law,  that 
there  was  much  talk  about  it  being  a  contingency  legislation.   You  couldn't  pass  that 
contingency  legislation.    I  mean,  you  couldn't  pass  it  as  a  contingency.    It  had  to 
either  be  law  or  not  law.    So  in  order  to  get  around  that,  we  set  a  date  of  December 
31,  1993,  to  have  it  take  effect.   Deliberately  set  six  months  after  the 
recommendations  of  the  Commission  because  it  was  explicitly  understood  that  the 
Commission  was  going  to  make  a  recommendation  about  corporate  disclosure.    So  I 
think  your  understanding,  Mr.  Chairman,  is  correct. 

:   Mr.  Chairman?   If  that  was  the  understanding  of  this  Commission,  I  would 

think  that  in  the  legislation  that  was  written,  there  would  have  been  something  saying 
that  we  will  rely  on  the  Commission  to  make  a  recommendation,  whether  it  be  upheld 
or  repealed.    It's  my  understanding  it  is  not  a  part  of  the  legislation. 

:    It  was  decided  that  could  not  be,  Don.   That  was  why  we  had   -- 

(multiple  conversations;  inaudible) 

Chairman  Svron:   I'm  going  to  refer  to  the  Commission's  Counsel,  Barry  White. 
But  I  think  one  of  the  things  this  points  out  is,  that  I  don't  know  that  we  need  to 
debate  this  at  extension.    It's  not  (inaudible),  is  it,  Paul?   But  ad  nauseam,  right  now, 
but  I  think  we  should  have  a  rather  fulsome  discussion  of  it  at  the  next  meeting  we 
nave  this  week  when  we  are  in  this,  although  I  appreciate  your  raising  (inaudible) 
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value  judgments  today,  but,  Barry,  if  you  could,  1  think  you're  familiar  with  the 

statute. 

Mr.  White:   There,  is  clear  reference  in  the  statute... the  Commission  would  be 

looking  at  the  disclosure  statute,  in  light  of  tax  fairness... I  think  we  certainly 

understood  to  be  within  the  preview  of  the  Commission,  that  this  would  be  one  of  the 

issues  on  the  table,  no  specific  reference  to  amending  the  statute  or  repealing  the 
statute.    But  clearly  the  purview  of  the  recommendations  Commission  but  to  include 
its  recommendation  on  disclosure  (inaudible),   (inaudible)  clear  language  of  the 
statute. 

Chairman  Svron:    Mr.  Foley? 

Commissioner  Folev:   Just  one  other  point,  with  regard  to  the  point  that  Bob  made, 
when  the  Governor  signed  the  bill  on  January  fourteenth,  the  so-called  slim-down 
disclosure  version.    I  have  a  copy  of  what  he  attached  to  the  bill  when  he  signed  it, 
but  I'll  quote,  this  past  October  I  signed  into  law,  legislation  creating  a  special 
Commission  on  business  tax  policy  to  study  and  report  on  the  business  tax  policy  of 
the  Commonwealth.    Consequently,  it  is  my  expectation  that  the  legislation  I  am 
signing  today,  that's  the  slim-down,  will  be  repealed  or  amended  by  legislation 
submitted  by  the  Special  Commission  after  it  has  had  an  opportunity  to  make 
comprehensive  examination  of  business  tax  disclosure  in  the  Commonwealth  and  fully 
consider  the  goals  of  equity,  neutrality,  simplicity,  tax  competitiveness, 
confidentiality,  and  the  public's  right  to  know. 
:    Apparently.  I  wasn't  invited  to  that  meeting. 
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(laughter) 

Chairman  Svron:    Mr.  Fain? 

Mr.  Fain:   Yes,  in  another  capacity,  I'm  not  here  as  a  lawyer.    Nor  was  I  present  in 

the  Governor's  Office  when  all  this  was  done.    But  I  come  back  as  my  role  as  a 

citizen,  as  a  reader  of  the  papers,  as  someone  interested  in  fair  public  policy,  and 

that's  an  issue  where  this  becomes  a  problem.    Mr.  Foley  referred  to  an  end  game  as 

the  strategy  here.    To  hear  that  repeal  is  a  legitimate  option  here  because  it  is  so 

disastrous  and  has  such  negative  consequences  for  the  business  community  makes  me 

think  of  what  went  on  in  that  office  as  not  end  game,  but  as  a  high  risk  game  of 

chicken.    Because  if  it  is  so  bad,  then  it  had  no  business  going  into  statute  and  being 

left  to  the  whims  of  a  Commission,  however  deliberative,  that  is  not,  subject  to  the 

full  public  review  to  recommend  for  repeal.    This  is  serious  stuff  and  if  it  meant,  that 

such  a  disaster  was  impending,  then  it  shouldn't  have  been  put  forward.    One  of  the 

reasons  I  like  the  bill  and  I  like  corporate  disclosure,  is  it  recognizes,  it  focuses  only 

on  public  firms  and  corporations.    And  to  the  extent  that  they  are  public,  they  have 

the  privilege  of  public  investment,  and  I  feel  they  have  the  privilege  of  public 

responsibility,  and  that,  to  me,  means  a  disclosure.    Now  that  can  be  debated.    I 

understand  that's  legitimate.    But  the  process  has  now  become  its  own  issue.    And  the 

Commission  is  fair  and  it's  deliberating  and  I  appreciate  that.    But  what  you  have 

here  is  the  deal  as  I've  described  my  understanding  of  it,  but  also  you  have  the  vote 

that  went  forward,  because  as  you  know  the  deal  was  too  late  to  forestall  pulling  the 

question  from  the  ballot.    I  remind  the  Commission  as  I  would  remind  the  legislature 
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if  they  wen!  to  act  on  any  repeal,  that  it  passed  fifty-five/ forty-five.    So  you  are  now 

beyond  business  disclosure  as  the  only  issue,  you#are  now  dealing  with  the  issue  of 

public  confidence,  the  issue  of  how  bills  are  made  and  how  laws  are  made  and  that  is 

of  serious  concern  to  me  and  I  caution  the  Commission  on  that. 

Chairman  Svron:   Well.  I  appreciate  your  caution  and  I  think  it  is  an  important 

issue,  but  in  all  due  respect,  the  Commission  was  set  up,  because  I  think  as  people 

recognize,  as  they  start  to  discuss  a  lot  of  these  things  —  and  they  are  extraordinarily 

technical  issues  that  you  deal  with  in  a  lot  of  cases  ~  and  the  ability  to  address  them 

totally  bereft  of,  I  don't  want  to  call  it  expert  views,  but  a  fair  amount  of  work  on 

these  things  and  some  contemplation  is  not  something  that  you  want  to  think  about. 

And  one  problem  that  we've  had  in  lots  of  things  in  different  directions.    I  don't 

mean  this  in  any  philosophical  way  (inaudible).    Or  the  other  is going  ahead  and 

enacting  legislation  without  a  lot  of  information  on  it.    I  think  the  admonition 

generally  on  legislation  to  do  no  harm,  probably  makes  a  lot  of  sense,  but  to  become 

more  specific  on  this,  this  Commission  is  not  a  legislative  body. 

:    Hmmin.  Mmmm. 

Chairman  Svron:   This  Commission  was  set  up  as  is  proper,  I  think,  and  parallels 

what's  been  done  in  our  own  system,  in  parliamentary  systems,  in  all  forms  of 

democracies  as  one  that  would  make  a  recommendation  on  a  technical  issue  to  a 

legislative,  properly  elected  form  of  representative  government,  and  that  is  what  we 

would  intend  to  do  and  we  don*t  need  to  go  back  and  look  at  this  in  great  detail  now. 

bui  I  think  we  should  discuss  it  at  some  length  at  the  next  Commission  meeting. 
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Because  I  think  we  do  have  possibly  two  different  views  of  what  was  being  discussed 

here,  or  agreed  to,  but  my  understanding,  and  I  must  say  that  I  want  to  go  back  and 

look  at  my  own  notes,  was  the  reason  that  we  did  this  was  to  avoid  that  massive 

fight,  which  I  think  as  you  alluded  to,  was  desirable  to  avoid,  and  as  part  of  the 

mechanism  for  both  sides  (and  I  was  on  neither  side,  and  consider  myself  now  on 

neither  side,  on  either  side)  was  that  each  side  gave  something  with  the  agreement 

that  the  people  would  examine  and  then  go  to  the  legislative  process  with  the 

recommendations  this  Commission  came  out  with,  but  it  was  not  concluded  that 

disclosure  in  either  slim-down  or  its  fulsome  way  it  was  suggested  was  either  accepted 

or  rejected.   I  mean,  for  the  reason,  for  example  that  the  proponents  didn't  agree  that 

they  would  no  longer  at  any  time  go  to  the  body  politic  with  a  full  disclosure  law.    So 

I  think  my  view  of  it  was  that  it  is  up  in  the  air,  but  as  I  said,  (inaudible)  me  to 

review  the  statute  and  the  legislative  history  and  we  can  look  at  what  was  filed  with 

the  bill  that  provided  it.    If  it's  OK  with  everyone,  just  in  the  interest  of  time,  we 

have  six  witnesses  left,  and  I'm  afraid  we've  one  panel  and  five  individual  witnesses 

left,  at  what  time  we're  going  to  get  thrown  out  of  the  hall  here,  so  if  it's  OK  with 

everyone  else,  I'd  just  as  soon  proceed  to  the  next  issue.    I'll  abide,  obviously,  by  the 

rule  of  the  Commission. 

:    Thank  you  very  much  (inaudible). 

:    fd  just  like  to  add  that  we  eagerly  await  what  you  Commission  members 

decide  on  this,  for  the  reason  why  you're  here,  but  we  also  would  like  to  make  note 
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of  the  fact  that  we  are  pan  of  that  grass  roots  effort  that  got  it  to  the  ballot  and,  and 

got  it  beyond   — 

Chairman  Svron:    Oh  no,  I  think  I  hear  what  you're  saying  and  there's  nothing  more 

important  to  democracy  than  having  people  that  are  interested  at  the  grass  roots  level 

who  are  reaMy  willing  to  exert  effort  and  not  just  complain  about  things  that  have 

happened.    So  thank  you. 

:    Thank  you. 

:   Thank  you,  Mr.  Chairman. 

Chairman  Svron:    Our  next  witnesses  are  Mr.  Hines  and  Mr.  Herberich,  Mr. 

Corcoran  and  Mr.  Tierney. 

[break  in  tape] 

Chairman  Svron:    Gentlemen,  I'm  not  sure  what  order  you  want  to  proceed  in,  but 

ril  leave  that  to  you. 

[pause  in  tape] 

[break  in  tape] 

Chairman  Svron:    I'm  not  trying  to  badger  the  witnesses  here  —  badger  nor  lead  — 

but  note  that  we  are  quite  tight  on  time. 


Edward  F.  Hines,  Jr.,  Choate,  Hall  &  Stewart,  Boston,  Massachusetts 
Mr.  Hines:    -   Mr.  Chairman,  since  I  sit  closest  to  the  microphone,  I'll  stan  off. 
My  name  is  Edward  Hines.    I'm  a  panner  in  the  law  firm  of  Choate,  Hall  and 
Stewan  in  Downiown  Boston.    Most  of  mv  practice  is  focused  on  Massachusetts  tax 
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matters.    And  I  appear  today  to  talk  about  some  procedural  administrative  reforms  to 

the  Mass.  tax  system,  which  I  and  other  practitioners  would  find  desirable.    In  most 

respects,  our  current  tax  system  has  administrative  provisions  that  mirror  those  of  the 

federal  government,  but  there  are  some  important  exceptions.    And  these  exceptions 

exist  largely  for  historical,  rather  than  for  policy  reasons.    Each  one  of  these 

exceptions  constitutes  a  trap  for  the  unwary,  especially  for  the  out-of-state  unwary. 

Tax  Directors  of  large  corporations  have  to  keep  up  with  fifty  state  tax  systems.    And 

to  the  extent  that  fifty  state  systems  diverge,  they  create  problems  for  these  folks  and 

create  traps  into  which  they  fall.   When  they  do  fall  into  these  traps,  it's  the 

exceptional   Tax  Director  who  blames  himself.    But  typically,  the  Tax  Director  will 

point  his  finger  at  the  Commonwealth  and  tell  his  boss  that  it's  that  dam 

Commonwealth  again.    And  I  think  it's  experiences  of  this  sort  that  may  contribute  or 

compound  the  perception  abroad  that  our  state  is  not  hospitable  to  business.    I  think 

correcting  these  reforms,  correcting  these  traps  to  the  unwary  will  smooth  the  road 

for  these  Tax  Directors  and  result  in  fewer  of  these  problems  which  do  contribute 

sometimes  to  the  perception  that  our  system  is  anti-business  or  not,  or  hostile. to 

business.    I  have  written  testimony  which  covers  fourteen  of  these  points,  which  we'd 

like  to  make  and  I  can  leave  them  here  on  the  table  with  the  Commission.    In  the 

interests  of  time.  I'll  only  dwell  on  four  briefly. 

Chairman  Svron:    Thank  you. 

Mr.  Hines:    They  fall  into  two  categories.    The  first  category  are  those  reforms  that  I 

believe  that  the  department  supports  as  well  as  the  practitioner  community.    The 
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second  category  of  reforms  which  the  practitioner  community  supports,  but  which  do 

not  have  the  support  of  the  department.    I'll  mention  just  two  of  the  first  category. 

Massachusetts,  most  state  systems,  and  the  federal  government  have  a  system  under 

which  a  document  is  treated  as  received  or  filed,  when  it's  mailed  so  that  when  you 

file  your  tax  return,  it's  the  date  of  mailing  that  they  treat  as  the  date  of  filing. 

Massachusetts  has  that  system  for  tax  payments,  but  not  for  other  documents  and  so 

abatement  applications  and  the  public  tax  (inaudible)  applications,  for  example,  are 

treated  as  filed  only  when  received.   This  comes  as  a  great  shock  to  other  state  tax 

practitioners,  who  put  their  payments  or  returns  or  abatement  applications  in  the  mail 

on  March  fourteenth,  only  to  find  out  that  they  arrived  March  sixteenth,  one  day  too 

late.    The  department  has  ordered  a  change  in  this  rule  in  the  past  and  it  still  does,  I 

believe.    It's  always  the  largest  trap  for  the  unwary,  out-of-state  Tax  Director  and 

correcting  it  would  go  a  long  way  to  its  dampening  down  the  hostility  out  there.     The 

second  principal  change  which  the  department  would  support  is  the  granting  of  some 

authority  to  the  department,  at  the  administrative  level.    Right  now,  out-of-state 

taxpayers  are  constantly  upset  to  find  out  that  in  order  to  get  their  case  (inaudible)  it 

can  be  settled,  they  have  to  docket  the  case,  and  bill  the  tax  board,  pay  a  filing  fee 

now  up  to  as  much  as  five  thousand  dollars,  because  the  filing  fee  was  changed 

recently,  so  it's  a  function  of  the  tax... one  mill  per  thousand  up  to  a  maximum  filing 

fee  of  five  thousand  dollars.    And  so... (inaudible)  IRS  have  the  opportunity  to  sell 

administratively  well  before  that  case  is  docketed.    I  think  that  would,  also  go  a  long 

way  towards  soothing  the  feathers  of  some  of  these  folks.    The  truth  of  the  matter  is 
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thai  a  lot  of  our  tax  law  is  not  black  and  white,  it's  grey,  and  while  these  grey  cases 

can  best  be  dealt  with  in  a  settlement  mode.    Let  me  turn,  then  to  the  two  other 

changes  that  the  tax  (inaudible)  community  supports  which  I  don't  believe  have  the 

support  of  the  department.   The  first  has  to  do  with  the  taxpayers's  ability  to  contest  a 

tax  before  payment,  and  in  our  state,  once  a  tax  is  assessed  it  must  be  paid,  even 

though  one  can  file  abatement  application  and  attempt  to  recover  it.    That  system  is 

unlike  the  Federal  system,  and  unlike  the  system  in  most  other  Federal  states.    In 

fact,  you're  hard  pressed  to  think  of  another  situation  in  the  United  States  today, 

where  a  bureaucrat  can  lien  and  levy  seizure  of  assets  and,  before  you  have  the 

opportunity  to  go  to  a  court  and  find  an  independent  judicial  tribunal  and  have  a 

determination  that  seizure's  warranted.    I  cannot  think  of  another  situation  in  the 

United  States  today  where  a  bureaucrat  can  deprive  another  person  of  his  property 

without  resorting  to  an  independent  (inaudible)  tribunal.    That  this  change,  which  has 

been  sought  by  the  bar  associations  for  at  least  a  decade,  would  also... ameliorate 

some  of  the  bad  ill  will  out  in  the  tax  directed  community.    Because,  when  (inaudible) 

takes  a  grey  position,  the  taxpayer  would  have  a  chance,  if  he  couldn't  sell 

administratively,  to  (inaudible)  tax  support  before  he  actually  had  to  pay  the  tax.    The 

last  change  that  we  recommend  is  a  change  to  the  (inaudible)  rules.    Our  statute  now 

provides  a  foreign  corporation  become  subject  to  our  tax  merely  by  being  physically 

present  in  the  state  to  purchase  goods  or  services.    So,  if  an  out  of  state  company 

wants  to  buy  a  complicated  DEC  system,  and  needs  to  send  its  engineers  in  to  visit 

with  DEC  for  three  or  four  weeks  at  a  time  to  help  design  the  system  it  is  unable  to 
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secure  an  opinion  from  any  Boston  law  firm  that  this  activity  will  not  subject  it  to  tax. 

The  same  is  true  with  respect  to  out  of  slate  companies  that  send  their  trucks  to 

Massachusetts  ports  to  pick  up  goods  at  terminals  and  for  out  of  state  companies  who 

come  in  to  interview  local  counsel  to  handle  nexus  cases  with  the  department.   The 

department  has  not  been  aggressively  pursuing  this,  and  this  is  not  a  problem  with  the 

administrative  practice.     The  department  has  been  realistic  in  its  enforcement  of  this 

provision,  but  the  theoretical  goal  the  theoretical  possibility  exists  of  a  company 

becoming  (inaudible)  Mass  tax  by  doing  these  activities,  and  the  practitioners 

(inaudible)  community  is  unable  to  give  out  of  state  companies  the  assurances  they 

want  (inaudible)  they  do  so.    And  let  me  stop  there  and  say  that  the  other  changes  that 

we  recommend  are  in  the  testimony  that  I  submitted. 

Chairman  Svron:   Thank  you  very  much,  Mr.  Hines  we're  very  interested  in  getting 

your  testimony  because  as  in  life,  it's  not  just  what  you  do  but  how  you  do  it  that 

affects  things  and  we  think  this  may  be  an  area  that  the  commission  really  needs  to  be 

looked  at.    So  thank  you  very  much.    Next... 


Robert  Corcoran,  Director  of  Legislation,  Committee  on  State  Taxation  (COST) 
Mr.  Corcoran:   Mr.  Chairman,  I'm  Robert  Corcoran.    I'm  director  of  legislation  for 

the  Committee  on  State  Taxation.    We're  a  Washington,  DC  based  organization  and 
we  represent  approximately  four  hundred  corporations  both  multi-state  and 
multinational  corporations  across  the  country.    We  are  appearing  here  today  certainly 
in  opposition  to  the  disclosure,  if  that  matter  is  still  on  the  table.    And.  also.  I  would 
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like  to  support  the  efforts  as  evidenced  by  Mr.  Hines,  and  Commissioner  Adams. 

particularly  the  dispute  resolution  materia)  that  has  been  in  the  legislature  in  the  past 
couple  of  years,  and  we  certainly  support  that.   Our  membership  is  almost 
exclusively,  or  is  exclusively  all  private  and  public  corporations,  and  we  are  opposed 
to  the  corporate  disclosure,  and  we  would  like  to  go  on  record  as  that.    Every 
corporate  tax  manager  today  has  his  or  her  job  because  they  are  looking  out  for  their 
corporate  finances,  in  particular  the  corporate  tax  bills.    And  they  would  be  remiss  if 
they  did  not  take  advantage  of  every  single  item  which  was  available  under  the  law  or 
under  the  regulations  of  a  particular  state.   And  that  is  the  reason  why  we  have 
instances  such  as  one  individual  mentioned  this  morning,  of  the  Geoffrey  case,  which 
is  a  South  Carolina  case,  which  involved  Toys-R-Us.    As  you  drive  home  tonight  you 
will  go  by  a  Toys-R-Us  somewhere  in  your  travels.    And  you  will  notice  in  the  Toys- 
R-Us  there  is  a  very  small,  little  giraffe.    That  little  giraffe's  name  is  Geoffrey.    And 
that's  the  reason  why  this  case  is  called  the  Geoffrey  case.    That  giraffe  is  a 
trademark.    That  trademark  is  worth  considerable  money  and  that  trademark  as  an 
asset  to  the  corporation,  would  not  be  taxable  in  Delaware  as  it  would  be  taxable  in 
South  Carolina  and  that's  the  reason  why  we  have  that  case.    But,  the  point  is  that  the 
corporate  managers  have  to  take  advantage  of  these  at  every  possible  instance, 
particularly  in  this  day  and  age.    It's  very,  very  important  to  them.    There  is  no 
connection,  as  Commissioner  Adams  pointed  out,  between  corporate  disclosure  and 
the  aggressive  corporate  audit  procedures  in  Massachusetts.    Yes,  most  of  our 
members  are  certainly  upset  aboui  corporate  disclosure.    But  certainly  they  feel  thai 
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there  is  a  very  good  administration  and  management  of  the  corporate   audit  effort 

right  now.    Yes,  we  have  problems,  but  nevertheless  they  are  working  hard  at  it. 

Corporate  disclosure  is  not  going  to  make  the  state  of  Massachusetts  any  better  in  that 

effort.    So  I  would  urge  you  to  repeal  corporate  disclosure  or  recommend  repeal  of 

corporate  disclosure  if  it  is  still  on  the  calendar  and  I  appreciate  the  opportunity  to 

appear  here. 

Chairman  Svron:    Thank  you  for  your  testimony. 


Timothy  Tierney,  Ernst  &  Young,  Boston,  Massachusetts 

Mr.  Tiernev:   Thank  you.    Good  afternoon  Commissioner  Syron  and  members  of  the 
commission.  My  name  is  Timothy  Tiemey.   I'm  a  Massachusetts  attorney  and 
certified  public  accountant,  and  I  work  for  Emst  and  Young,  a  large  national  public 
accounting  firm,  and  I  serve  as  the  New  England  regional  director  of  state  and  local 
taxes  out  of  our  Boston  office.    I'm  going  to  restrict  my  comments  to  the  disclosure 
issue  and.  in  our  view,  the  disclosure  provision  is  bad  business  policy,  bad  tax  policy, 
and  bad  public  policy  and  we  urge  this  commission  to  recommend  that  it  be  repealed 
There  ate  a  number  of  reasons  for  this.  I  am  going  to  abbreviate  my  remarks  in  light 
of  time  and  also  in  light  of  the  number  of  other  comments  already  made.    And,  if  I 
may.  1  think  firstly  we  simply  do  not  see  a  need  for  a  disclosure  provision  in  the 
Massachusetts  law.    There's  no  indication,  as  far  as  we  are  aware,  that  disclosure 
would  increase  the  state  tax  base,  would  improve  the  economy,  or  would  create  am 
jobs  in  Massachusetts.    And  business  in  Massachusetts,  as  everywhere,  are  alreadv 
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burdened  with  the  great  number  of  federal  tax  and  regulatory  filings  as  well  as  state 

tax  and  regulatory  filings  and  we  just  don't  see  any  reason  to  add  another  unnecessary 

filing  on  the  shoulders  of  business.   Indeed,  if  we  do  go  ahead  with  disclosure... it 

would  make  Massachusetts  conspicuous  among  the  various  states.    We  reviewed  the 

matter  several  months  ago  and  I  believe  only  Wisconsin  and  Arkansas  had  a  corporate 

tax  disclosure  provisions,  and  those  are  both  relatively  limited.    Last  fall  when 

(inaudible)  allowed  discussion  a  lot  of  media  coverage  about  the  provision,  I  received 

about  twelve  to  fifteen  calls  from  various  offices  of  mine  of  my  firm  from  across  the 

country.    And,  so  there  was  a  lot  of  interest  and  concern  about  the  prospect  of 

Massachusetts  enacting  a  corporate  disclosure  bill.   Additionally,  data  already  is 

-  available  to  analyze  and  evaluate  the  fairness  of  the  Massachusetts  tax  system  and  it's 

done,  from  what  I  understand,  on  a  regular  basis  by  theDepartment  of  Revenue. 

And  this  current,  slimmed  down  version  of  disclosure  just  gives  a  rather  limited  and 

fragmented  picture  of  one  particular  tax.  namely,  the  corporate  excise  tax.    The 

Department  of  Revenue  has  access  to  all  taxpayers,  not  just  the  seven  percent  of 

corporate  files  who  are  publicly  held  companies  as  well  as  individual  businesses  that 

do  business  as  proprietorships  or  on  a  partnership  form.    And,  additionally,  there  is 

information  in  the  department  regarding  sales  tax  and  property  tax  and  a  host  of  other 

taxes  that  businesses  in  Massachusetts  are  subject  to. 

Chairman  Svron:    Thank  you  very  much. 

Mr.  Tiernev:    Well,  if  I  may  just  really  quickly  —  I'm  skipping  over  some  stuff  just 

to  trv  to  save  time  but  I  suess  — 
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Chairman  Svron:    He  who  hesitates  is  at  danger  — 

Mr.  Tiernev:    (Laughter)  That's  what  I  hear.    Let  me  just  conclude  by  saying  in  my 

practice,  on  a  weekly  basis  I  receive  calls  from  clients  to  ask  us  to  look  at  a  siting  of 

business  or  a  location  analysis.   And  my  area  is  limited  to  state  taxation.    And,  state 

taxation  doesn't  usually  control  where  a  warehouse  or  sales  office  is  located  but  it  is 

certainly  one  of  a  half  dozen  or  a  dozen  factors  that  I  take  into  consideration  on  a 

regular  basis.    And  the  disclosure  bill  in  Massachusetts  (inaudible)  is  just  one  more 

negative,  anti-business  provision  that  we  simply  do  not  need,  and  while  the  slimmed 

down  version  is  a  lot  better  than  the  original  very  extensive  disclosure  provision  it's 

son  of  like  a  victim  of  violent  crime  saying  "You  know,  I'd  rather  be  stabbed  instead 

of  shot  because  I  have  a  better  chance  of  surviving  if  I'm  stabbed."   But,  indeed,  the 

best  thing  would  be  to  avoid  any  injury  at  all.   Thank  you  very  much. 

Chairman  Svron:    Thank  you  very  much.    Mr.  Herberich? 


Frederick  Herberich.  First  Deputy  Commissioner  and  General  Counsel, 

Massachusetts  Department  of  Revenue 

Mr.  Herberich:    Thank  you  Mr.  Chairman  and  members  of  the  commission.-  My     ;■ 
name  is  Fred  Herberich,  I'm  first  deputy  commissioner  and  general  counsel  of  the 
Massachusetts  Department  of  Revenue.    I  am  sorry  Ms.  Mann  had  to  leave,  because 
what  I  hoped  to  do  was  answer  the  questions  that  she  put  to  the  commission  regarding 
Mr.  Gould's  legislative  proposal  that  AIM  has  submitted.     But  I  can  follow  on  what 
Mr.  Hines  has  said.    And  I  will  limit  my  remarks  to  the  four  issues  that  he  talked 
aboui.    As  tar  as  (inaudible)  mailing  becomins  timely  filing  he  is  correct;  the 
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Department  has  supported  that  and  filed  legislation.    In  fact,  we  would  go  farther  than 

the  Federal  law  and  we  would  ask  that  we  be  given  regulatory  authority  to  admit 

other  kinds  of  communication  so  that  taxpayer  could  use  Federal  Express  or 

something  like  that  and  not  be  confined  solely  to  the  U.S.  mails.    The  touchstone  of 

our  legislative  package  has  been  the  issue  that  Mr.  Hines  mentioned  which  would  give 

us  settlement  authority.    Right  now  as  he  said  a  taxpayer  must  docket  his  case  in  the 

appellate  tax  board  before  the  statute  gives  us  the  authority  to  settle.    Our  tax  system 

and  our  economy  are  so  complicated  that  we  all  have  to  agree  there  are  grey  areas 

and  litigation  is  not  the  most  efficient  way  to  determine  the  answer  to  a  grey  area  in 

the  tax  field.   The  Internal  Revenue  Service  settles  approximately  eighty-five  percent 

of  all  disputed  cases  that  come  before  it,  and  we  would  hope  that  we  could  reach  that 

kind  of  level  if  we  were  given  this  sort  of  authority.    Right  now  the  main  problem  is 

the  fact  that  the  appellate  tax  board  is  backed  up  with  over  two  thousand  cases  on  its 

docket.    At  the  litigation  level  we  settled  last  year  over  two  hundred  cases.    The 

appellate  tax  board  cited  fewer  than  twenty.    So  we  feel  that  we  should  be  able  to 

give  a  taxpayer  an  opportunity  to  settle  a  case  before  the  assessment  stage... before  he 

has  to  docket  that  case  at  the  appellate  tax  board.    We  came  within  a  whisker  of 

getting  that  legislation  last  year,  and  we  certainly  hope  we  can  get  it  this  year.    As  to 

the  category  of  proposals  that  we  are  not  clearly  in  favor  of  the  first  one  was  the  idea 

of  not  having  to  pay  your  tax  during  the  period  where  you're  waiting  for  the  litigation 

to  take  its  course.    Partly,  the  problem  here  is  a  tax  flow  problem  with  respect  to  the 

Commonwealth,  the  second  one  is  the  fact  that  if  vou  do  litieate  a  case  now.  it  can 


144 
take  up  to  six  to  seven  years  before  the  decision  is  reached  and  the  problem  with  us  is 

that  gives  a  businessman  or  somebody  a  long  time  to  decide  to  leave  the 

Commonwealth  without  ever  paying  its  taxes.    So  the  main  problem  we  have  with  that 

is  really  a  question  of  making  sure  that  at  the  end  of  that  long  period  of  time  tax  can 

be  collected.    Now  whether  we  could  do  that  with  a  bonding  procedure  of  something 
else  is  something  we  have  certainly  been  studying.    It  isn't  that  we  are  really  that 
much  against  the  concept  but  I  do  notice  that  if  you  were  to  study  other  states,  for 
example  in  some  states  --  when  a  taxpayer  contests  a  tax  the  body  that  has  been  given 
the  power  to  determine  whether  the  tax  was  correctly  assessed  or  not  must  do  so 
within  six  months.   That  makes  a  lot  of  difference.    Also,  in  other  states  if  a  taxpayer 
chooses  not  to  pay  the  tax  while  he  is  litigating  the  late  payment  penalty  also  applies 
as  well  as  interest  on  the  deficiency.   That  can  be  twenty-five  percent  of  the  tax  right 
there.    So  it  is  an  issue  that  needs  to  be  studied  more;  we  are  not  turning  our  backs 
on  it  and  saying  it  cant  be  done.    We  do  have  serious  concerns.    I  would  say  that  we 
are  not  in  the  habit  of  levying  and  taking  away  a  person's  property  while  they  are 
contesting  the  tax.   The  only  kind  we  make  is  a  so-called  jeopardy  assessment,  if  it's 
clear  that  our  collecting  the  tax  is  in  jeopardy,  and  we  have  to  do  something,  but 
otherwise  we  don't  do  it.    We  have  a  longer  list  of  things  that  Mr.  Hines  written 
testimony  will  cover,  and  we  would  like  the  privilege  of  also  submitting  our 
comments  on  that. 

Chairman  Svron:    Thank  you  very  much  Mr.  Herberich.    We  would  very  much  like 
to  have  your  comments.    Do  we  have  questions  from  the  commission?    People  wear 
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down  as  the  day  wears  on  (Laughter)  —  thank  you  very  much.   Our  next  witness  is 

Bill  Coughlin...the  executive  director  of  the  Greater  Boston  Chamber  of  Commerce 

and  of  the  Artery  Business  Commission.   I  take  it  you're  here  testifying  in  your 

former  role  rather  than  as  an  Artery 


William  Coughlin,  Boston  Chamber  of  Commerce,  Boston,  Massachusetts 
Mr.  Coughlin:   I  can  do  both,  Mr.  Chairman,  if  you  wish.  Good  afternoon  and 
welcome  to  everyone.    If  Jim  Braude  and  Howard  Foley  can  be  that  brief  in  their 
debate  I  owe  you  the  same.   But  let  me  just  make  a  couple  of  points  because  like 
others  we  have  written  testimony  and  I  think  many  of  the  technical  issues,  Mr. 
Chairman  and  committee  members,  have  been  discussed  by  others  possibly  more  well 
versed  than  our  membership.   But,  I  would  simply  say  the  following  on  behalf  of  the 
two  thousand  members  that  we  have  many  of  whom  are  publicly  traded,  many  of 
whom  are  in  the  entrepreneurial,  high  technology  and  telecommunications/bio- 
technology areas.    Firms  like  Genzyme  and  Repligen  and  BioGen.  US  Telecenters, 
who  have  all  contributed  to  our  discussion,  and  again,  I  don't  believe  that  this  is  the 
moment  to  be  redundant  so  in  the  context  of  brevity,  I  will  leave  the  technical 
discussions  for  a  later  moment  in  our  written  testimony  but  submit  the  following. 
Firsi  of  all,  genuinely  on  the  behalf  of  two  thousand  companies  and  hundreds  of 
thousands  of  employees  we  thank  all  of  you.    This  is  not  easy,  it  is  not  fun.    The  time 
you've  put  in  to  date  and  frankly  will  have  to  put  in,  we  believe,  in  the  future  weeks, 
is  extreme  and  hard  working  and  we  reallv  do  appreciate  it,  because,  as  you  know  in 
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ihis  stale  nothing  comes  easy.    Having  said  that  (inaudible)  Bob  Murphy  —  I  don't 

know  that  I  can  speak  specifically... you  spoke  a  little  bit,  Dick,  to  what  was  the  spirit 

of  the  meeting  in  the  Governor's  office,  but  is  my  hope,  and  I  know  this  is  delicate 

and  difficult  that  wherever  this  Commission  lands  and  whatever  it  may  or  may  not 

propose  to  legislature,  that  it  does  so  in  the  harmony  of  the  meetings  we  had  in  the 

Governor's  office,  which  says  that  we  have  a  hell  of  lot  more  to  agree  about  than 

disagree,  as  a  state.    As  we  get  down  to  crunching  votes  and  really  difficult  decisions, 

I  know  that  becomes  a  more  difficult  thing  to  translate  into  public  policy,  but  I  hope 

that  we  keep  the  spirit  of  the  last  1 8  to  24  months  and  fmd  ~  and  you  find  as  a 

commission,  recommendations  to  the  legislature  that  allow  us  to  protect  our 

individual,  corporate  or  membership  interests  but  at  the  same  time  move  the  spirit  and 

the  message  forward  that  this  state  can  work  together  in  a  much  more  productive  way 

than  frankly  it  was  able  to  do  in  past  years.    Let  me  respond  directly,  my  second 

poini  is  in  context  to  Jim  Braude's  comments  which  I  think  were,  as  always,  very 

cogent.    The  chamber  may  be  perceived  among  some  business  groups  as  frankly  more 

moderate  than  some.    And  I  want  to  put  the  context  of  disclosure  which  we  believe 

should  be  repealed,  which  our  membership  believes  is  a  nail  in  the  coffin  in  recruiting 

companies  but  in  context  I  would  simply  say  the  following.    While  we  were  very 

supportive  of  the  tax  credits  proposed  in  Governor  Weld's  bill  and  will  work  to 

monitor  the  cost  benefit  of  tax  credits  to  job  creation  over  the  coming  years,  no 

excepting  thai  any  tax  credit  is  simply  a  good  one  but  genuinely  believing  that  they 

were  both  good  as  proposed  and  will  prove  to  be  sood.    And  while  we  believe  that. 
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as  others  have  testified  today,  that  the  existing  tax  disclosure  on  the  margin  can  be  a 

very,  very  difficult  impediment  to  bringing  companies  into  this  state,  let  alone 

companies  that  seek  to  expand.    I  would  say,  in  the  first  issue,  in  context,  we've  been 

very  supportive  of  two  fundamental  issues:  infrastructure  and  education.  And  it  is 

very  important  before  one  talks  about  tax  policy  on  behalf  of  our  membership  to 

believe  you've  got  the  fundamentals  in  place.    The  (inaudible)  Business  Committee 

and  the  Chamber  supported  a  gas  tax  increase,  and  some  of  our  members  in  the 

business  community  might  disagree  with  that.   But  we  have  not  always  been  at  the 

table  simply  for  handouts  or  simply  for  some  competitive  position,  vis-a  vis  other 

states,  and  we  were  very  aggressive  in  lobbying  for  a  S.10  increase  in  the  gasoline  tax 

in  front  of  the  legislature  two  years  ago  which  we  believe  has  allowed  us  to  go 

forward  with  the  most  aggressive  infrastructure  investments  throughout  this  state  that 

this  Commonwealth  has  seen  in  thirty  years.    And  that  is  a  state-wide  program  which 

would  not  have  happened  without,  at  least  in  the  case  of  my  membership,  an  increase 

and  a  tax  for  dedicated  use.    With  the  current  education  reform  bill  which  is  the 

second  component  of  really  the  big  picture  in  improving  our  ability  to  compete,  it  is 

the  chamber's  view  that  the  current  education  reform  bill  has  sufficient  reform  , 

components  to  try  to  move  it  through  the  legislature  to  ask  the  governor  to  sign  it.  to 

lobbv  for  resources  within  the  existing  state  budset  to  fund  that.    And  I  understand 

the  skepticism  voiced  by  some  today  that  in  a  couple  years  we  may  prove  to  have 

been  wrong  on  that,  but  we  believe  otherwise  and  Paul  Brien,  our  Chairman,  has 

Deep  very  careful  in  reading  chapter  and  verse  in  both  the  House  and  Senate  and 
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again.  I  think  it's  a  case  where  from  the  Chamber's  perspective,  Mr.  Chairman,  we 

in  these  two  areas  of  infrastructure  and  education  wish  to  be  very  aggressive  in  our 

support  of  the  fundamentals  that  this  economy  needs.   And  frankly,  when  you  get 

down  to  the  issues  you  discussed  today,  we  would  put  them  on  a  slightly  second  tier  - 

-  slightly  second  tier  to  infrastructure  and  education  —  and  the  need  to  move  those 

forward  to  make  us  competitive.    And  we  were,  as  I  say,  very  supportive  of  the  tax 

credits  in  the  Governor's  biii  and  think  they  should  be  held  up  to  public  scrutiny  as  in 

the  future  years,  truly  in  an  aggregate  sense,  from  an  industry  standard,  how 

important  were  those  credits  to  job  creation.   And  I  would  simply  say  on  disclosure 

the  following,  and  I  know  I  sort  of  mirror  Steve  Tocco  and  I  suppose  we  sound  a  bit 

like  a  broken  record,  but  I  tried  today  to  provide  some  context  to  that.   It  is  out  there. 

It  is  not  out  there  as  a  single  siren  of  discontent,  no  pun  intended,  Richard 

(inaudible).   But  a  couple  of  things.    We  had  a  staff  visit  to  Atlanta,  Washington  and 

Philadelphia  in  the  last  two  weeks  on  other  issues.    I  spent  the  last  two  weeks  with 

the  leading  chambers  in  Buffalo,  New  York,  Hartford  and  Providence  and  they 

brought  it  up.  We  did  not.    And  again,  I  would  not  recommend,  and  I  think  it  would 

be  irresponsible  to  recommend,  that  they  brought  it  up  simply  as  the  lead  item  of 

what  you  folks  are  doing  up  there?    But  I  would  mirror  the  arguments  that  are  made 

today.  That  in  a  very  fragile  moment,  where  I  believe  we  are  moving  forward  with  an 

aggressive  infrastructure  program,  where  we  at  least  at  the  Chamber  believe  that  the 

education  reform  bill  has  great  potential  two  and  three  and  four  years  out  to  provide  a 

much  more  educated  workforce,  public  and  private  into  our  job  force,  that  on  the 


149 
margin,  this  is  not  an  unimportant  issue.    It  is  a  very  important  issue.  And  we  would 

ask  that  Chapter  402  be  repealed.    Thank  you. 

Chairman  Svron:    Thank  you  very  much,  Bill,  and  thank  you  for  your  testimony  and 

particularly  for  your  comment  about  the  importance  of  the  —  as  we  get  to  this  perilous 

stage,  continuing  the  spirit  of  harmony  and  cooperation.  Because  in  many  of  these 

cases,  the  reason  we  get  into  this  in  the  first  place  was  the  dispute  was  worse  than  the 

disease. 

Commissioner  Fahertv:    Mr.  Chairman 

Chairman  Svron:   Mr.  Faherty 

Commissioner  Fahertv:    The  Ed  Reform  Bill  that  you  talked  about,  Bill  --  how  was 

that  goin£  be  financed?   We  know  that  came  over  from  the  House  to  the  Senate 

without  a  SI 75  million  of  financing.   Do  you  think  there  would  be  tax  revenues 

coming  in  to  do  that  or  do  you  think  if  s  going  be  part  of  that  package  is  going  to  be 

ripped  apart? 

Mr.  Coughlin:    Joe,  if  I  had  the  answer,  I  would  be  playing  the  stock  market  this 

morning.    I'm  not  at  all  sure,  and  you  may  be  more  informed  than  I,  although  I  do 

think  you  see  that  the  current  drift  is  to  try  to  make  it  work,    (inaudible)  could  speak 

to  this  within  a  very  difficult  and  restrained  set  of  numbers  and  I  don't  deny  that  and 

I  think  for  those  of  us  who  are  proposing  to  Tom  Birmingham  and  Fineran  (sp?)  and 

the  Speaker  and  the  Senate  President  that  the  bill  be  passed,  we  have  a  responsibility. 

if  that's  their  context.  10  try  to  make  it  work  within  the  numbers.  That  is  my  sense. 

Again,  you  may  be  more  proficient  on  this,  and  I  know  it's  going  to  be  a  very,  very 
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difficult  sell.  Having  said  that,  it  is  our  sense  that  there  are  sufficient  "reforms"  in  the 

bill  to  move  this  bill  forward, that  we  have  a  responsibility  to  work  with  you  to  find  a 

way  to  move  the  bill  forward  and  to  not  do  so  within  this  legislature  calendar  in  our 

opinion,  would  be  a  damaging  thing  for  the  economy. 

:    We  were  together  on  the  S.10  gas  — 

:    We  did  (inaudible) 

:    —  and  we  know  what  happened  when  the  legislature  got  a  hold  of  that 

money.  They  did  not  use  it  as  it  was  supposed  to  be  dedicated  and  you  talked  about  a 

fragile  economy  that  this  would  not  be  a  good  time.   Would  it  ever  be  a  good  time  in 

your  opinion? 

:   To  disclose  — 

:    Disclose  (inaudible) 


Mr.  Coughlin:    —  I  don't  believe  so  and  Joe  —  you  know,  I'm  not  an  expert.  I  listen 
to  2.000  members  who  talk  to  me  daily  and  1  guess  I  would  say  the  following.  For 
beuer  or  worse,  and  I  think  Steve  Tocco  addressed  it,  our  competition  is  not  within 
Massachusetts.    It's  not  primarily  an  international  competition.    Right  now,  for  better 
or  worse,  we  are  engaged  in  a  very  competitive  game  —  with  our  states.    And  there 
are  about  14  to  15  that  have  the  same  macroeconomics  as  we  have  and  Wisconsin  and 
Arkansas  do  not  fit  into  that  category  at  least  within  the  current  playing  field,  Mr. 
Faherty,  I  do  not  believe  that  this,  on  behalf  of  my  membership,  is  a  sensible  thing.  If 
federal  tax  policy  at  some  point  takes  a  dramatic  change,  let's  come  back  to  the  table 
but  we've  made  a  lot  of  progress  in  this  state.  I  know  there's  some  debate  about  that. 
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We  have  a  long  way  to  go,  but  I  don't  see  in  the  horizon  a  reason  for  an  individual 

corporation  to  be  held  up  to  this  level  of  scrutiny  that  frankly,  in  their  cases  feels  they 
could  walk  to  another  state  if  possible. 

Commissioner  Fahertv:    So  in  the  best  of  times,  in  the  worst  of  times,  it  would 
never  come  about,  in  your  opinion  ~  it  should  never  come  about? 
Mr.  Coughlin:    Joe.  I've  been  in  the  game  a  lot  less  than  you  but  I  wouldn't  warn  to 
predict  more  than  a  couple  years  out  right  now.  I  would  simply  say  that  we  do  have 
members  that  weight  this  in  the  equation.  I  don't  want  to  overstate  it  and  I  don't  think 
I  did  in  my  opening  testimony.  It  is  much  more  damaging  from  what  we  see  in  folks 
that  are  talking  about  coming  in.  And  I  don't  see  in  the  current  parameters  that  this  is 
going  to  be  helpful  to  create  a  single  job  in  this  state. 
Chairman  Svron:    Other  questions?   Thank  you  very  much. 
Commissioner  Murphv:    Dick,  could  I  — 

Chairman  Svron:    Next  witness  is  Alan  MacDonald.    Oh.  I'm  sorry  — 
Commissioner  Murphv:    I  wanted  to  thank  you  for  your  comments  on  the 
importance  of  education  reform,  and  I  know  that  it's  not  something  that  you  have  just 
brought  up  today,  that  I  have  heard  you  on  other  occasions.    I  think,  just  as  a  sad 
footnote  to  the  forward  momentum  of  the  Ed  Reform  Bill,  it  was  reported  today  that 
there  would  be  discussions  in  the  Senate  about  the  feasibility  of  using  video  poker  and 
video  gambling  games  ....    as  a  means  for  funding  education  reform  and  it's 
interesting  to  me.  and  it  has  been  since  those  meetings  in  the  Governor's  office,  how 
important  it  is  to  the  business  community,  the  notion  of  perception  and  particularly 
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the  level  of  the  playing  field  which  I  think  are  two  important  components  of  the 

education  reform  dialogue.    And  what  a  curious  .message  we  would  be  sending  to  the 

young  people  of  this  Commonwealth  if  we  linked  this  tax  on  a  certain  strata  of  our 

society,  that  is  those  who  are  most  prone  to  using  their  money  to  gamble,  to  fund 

education  reform.    It's  one  of  the  great  curiosities  occurring  in  the  United  States 

today  that  we  can  live  with  these  ironies  and  still  talk  the  good  talk.    But  thank  you 

for  your  comments  and  your  efforts. 

Chairman  Svron:    Thank  you  very  much.   MacDonald,  Alan  MacDonald 


Alan  MacDonald,  Executive  Director,  Massachusetts  Business  Roundtable 
Mr.  MacDonald:    Thank  you  Mr.  Chairman,  members  of  the  ....  thank  you  Mr. 
Chairman.  Alan  MacDonald,  Executive  Director  of  the  Massachusetts  Business 

Roundtable.    We're  a  business  association.  Mr.  Chairman,  of  65  members  who  are  all 
active  in  mulli  state  and  imemaiiona]  activities.    The  number  of  our  members  is  small 
but  we  do  represent  a  little  over  10 St  of  the  state's  employment  and  it  would  be  by 
and  large,  the  larger  businesses  in  the  Commonwealth  who  would  have  experience  in 
other  states  as  well.   We  did  do  some  studies  in   '89,  '90,  '91  on  tax  revenue 
situations  and  certainly  recognize  that  having  a  steady  stream  and  a  dependable  stream 
of  revenue  in  the  Commonwealth  is  an  important  thing  and  we  believe  that  this 
particular  discussion  before  the  Special  Commission  on  Business  Tax  Policy  has  to  do 
wnli  revenues.    I  know  thai  there  was  discussion  earlier  in  the  day  that  there  were 
other  reasons  to  have  miblic  tax  disclosure.    That  may  be.    There  were  comments 
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about  clever  accountants  out  in  the  business  community  taking  advantage  of 

opportunities.    We  don't  know  where  those  accduntants  have  been  the  past  four  or 

five  years  while  the  companies  have  been  losing  money,  Mr.  Chairman,  but  we  have 

recognized  from  the  tax  revenue  receipts  that  certainly  over  half  of  the  public 

corporations  in  the  state  were  losing  money  in  '89,  '90,  '91.    So  we  see  the  need  to 

have  a  steady  stream  of  revenue  but  we've  chosen  to  argue  for  more  revenue  from 

more  economic  activity  rather  than  more  revenue  from  the  same  amount  of  economic 

activity.  And  we've  tried  very  hard  to  push  the  image  of  this  state  as  one  that  is 

acceptable  to  business  and  our  Ambassador's  Program  or  the  Ambassador's  Program 

that  Bemie  Reznochek  (sp?)  chairs  from  Boston  Edison  has  incorporated  a  number  of 

business  people  outside  the  Round  Table  as  well  spending  time  with  out-of-state 

businesses  to  convince  people  what  a  good  place  this  is  to  do  business.    And  we  feel 

emotionally  strong  about  that  and  our  concern  is  that  people  who  don't  feel  the  same 

emotional  tie  to  this  state  that  we  do  don't  grab  the  argument  as  easily  as  we  make  it 

or  we  try  to  make  it.    We  want  to  do  all  that  we  can  to  expand  economic  activity  and 

it  does  cause  us  to  say  that  this  particular  discussion  of  public  tax  disclosure  for 

corporate  taxes  does  not,  in  our  opinion,  tend  to  draw  any  pluses  as  far  as  increasing 

that  economic  activity.  Contrary  to  testimony  that  there  wasn't  much  risk  involved  in 

this,  we  feel  there  is  very  little  payoff  involved  in  this  to  warrant  going  forward  when 

the  potential  risk  to  us  is  not  continuing  a  program  of  trying  to  identify  Massachusetts 

as  a  good  place  to  be  and  to  do  business.    It's  not  a  question  of  scaring  away 

businesses,  we  don't  think  so  much  because  we've  already  lost  a  lot  of  employment  in 
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this  slate.    And  we've  lost  it  for  a  lot  of  reasons  and  it's  not  because  of  tax  policy.  I 

would  admit  by  and  large,  it  could  be  in  some  cases,  a  matter  of  tax  policy,  but  there 

are  a  lot  of  reasons  that  we've  lost  employment  in  this  state  over  the  past  five  years 

and  so  we're  not  saying  if  we  do  this,  we're  going  to  lose  employment  and  we're  not 

already  losing  it.   We're  saying,  it's  gone  already  and  what  are  we  doing  to  get  it 

back.    We  heard  some  of  the  comment  about  that  and  the  (inaudible)  that  are  being 

done  about  getting  it  back.    And  we  think  that's  where  the  emphasis  should  be.    Had 

this  been  a  ballot  fight  last  year,  we  think  it  would  have  been  a  divisive  emotional 

fight  in  this  Commonwealth  at  a  time  that  we're  trying  to  put  the  better  foot  forward 

to  the  rest  of  this  country  to  show  them  that  we  are  working  together,  we  can  work 

together  and  that  we  don't  need  to  take  these  kinds  of  issues  and  make  them  a  divisive 

battle.   We're  very  pleased  that  the  Special  Tax  Commission  on  Business  Tax  Policy 

has  been  put  together  to  examine  the  issue  to  come  forward  with  whether  or  not  there 

should  be  disclosure,  and  if  so,  what  kind.    All  the  kinds  of  things  that  I  think  were 

pan  of  the  discussion  or  the  thought  in  the  legislature's  mind  when  they  were  looking 

at  this  issue  last  year.    So  I  do  appreciate  the  chance  to  come  forward  and  make  those 

comments.  Mr.  Chairman  and  Members  of  the  Commission,  thank  you  for  letting  me 

be  here. 

Chairman  Svron:   Thank  you  very  much  Mr.  MacDonald.    Thanks  very  much. 

We're  down  to  the  home  stretch  here.    Our  next  witness  is  Richard  Baker  from  State 

Mutual  Life  Insurance  Company  of  America. 
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Richard  J.  Baker,  Vice  President,  Government  Affairs  and  Secretary,  State 
Mutual  Life  Assurance  Company  of  America 

Mr.  Baker:    Thank  you  Mr.  Chairman,  Members  of  the  Commission,  it  is  indeed  a 

pleasure  to  appear  before  you  at  our  home  base  here  in  Worcester.     I  am  Dick 

Baker,  Vice  President  of  Government  Affairs  for  State  Mutual  Life  Insurance 

Company  of  America  which  was  founded  here  in  Worcester  in  1844.    We  are  now  the 

largest  private  sector  employer  in  Worcester.    We  have  expanded  our  businesses 

beyond  life  and  health  insurance  and  annuities  to  property  casualty  insurance,  mutual 

funds,  variable  life  insurance,  variable  annuities.    I  have  been  interested  in  the 

Commonwealth's  tax  policy  relative  to  insurance  company  ....    Tax  policy  is  a 

significant  determinant   of  where  businesses  are  domiciled,  and  where  their  operations 

are  expanded  or  contracted.    Most  businesses  seek  competitive  tax  equality.   They 

expect  their  government  to  treat  them  at  least  as  favorably  as  their  competitors.    The 

insurance  business  is  a  national  and  international  business,  so  where  we  are  domiciled 

is  vitally  important  in  terms  of  the  tax  policy.    Indeed,  many  states  in  our  national 

and  global  economy  provide  tax  incentives  to  attract  businesses  to  locate  within  their 

geographical  borders.    Does  Massachusetts  tax  policy  provide  competitive  tax  equality 

to  its  home-based  insurance  industry?   The  executive  summary  of  the  draft  working 

paper  of  Massachusetts  taxation  of  the  insurance  industry,  dated  May  21,  1993, 

prepared  by  Price  Waierhouse's  Washington  National  Tax  Service  concludes,  quoie 

"The  tax  rules  in  Massachusetts  place  domestic  insurers  at  a  competitive  disadvantage 

io  foreign  insurers."    More  importantly,  I  believe  it  is  important  for  the  commission 

io  locus  on  the  high  degree  of  tax  inequality  or 'tax  discrimination  imposed  on  the 
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domestic  insurance  industry  relative  to  its  competitors  domiciled  in  other  states.    The 

paper  referred  to  notes,  first,  Massachusetts  imposes  an  allocated  net  investment 

income  tax  at  a  fourteen  percent  rate  on  its  domestic  life  insurers  and  a  one  percent 

gross  investment  income  tax  on  its  domestic  property  casualty  insurers.    Both  of  these 

taxes  are  not  applicable  to  foreign  insurers.    If  they  were,  the  states  of  domicile  of 

those  foreign  insurers  would  retaliate  against  Massachusetts  companies  and  impose  an 
equal  tax  on  them  in  their  states.    Secondly,  Massachusetts  also  imposes  a  two  percent 
gross  premium  tax  on  life  and  health  insurers,  and  on  premiums  of  property  casualty 
insurers,  both  domestic  and  foreign,  but  not  on  Blue  Cross,  which  has  a  huge  market 
share,  and  a  two  percent  of  gross  premium  competitive  advantage  because  that  tax  is 
not  imposed  on  Blues.    Three,  the  two  percent  premium  tax,  according  to  the  paper, 
converts  to  a  sixteen  point  one  percent  tax  on  net  income  for  domestic  life  insurers 
and  a  thirty  four  point  nine  percent  tax  on  net  income  for  domestic  property  casualty 
insurers.    For  that  reference  see  page  twenty,  table  six.  of  the  draft  paper.    Please 
note  that  the  sixteen  point  one  percent  effective  tax  rate  is  understated  because 
premiums  from  individual  and  group  annuities  are  not  in  the  numerator  of  the  ratio 
for  tax  purposes  and  are  taxed  in  some  states,  yet  the  denominator  of  the  ratio 
includes  net  income  from  annuity  sales.    The  combination  of  the  premium  taxes  and 
the  net  investment  income  tax  as  a  percentage  of  net  income  has  not  been  computed 
by  the  authors  of  the  paper. 

Chairman  Svron:    Mr.  Baker.  I'm  told  that  we're  under  some  pressure  on  when  we 
have  to  leave  the  room.    It's  not  thai  there's  any  physical  danger. 
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(Laughter) 


Mr,  Baker:    I  will  summarize  it,  if  I  may  -- 
Chairman  Svron:   If  you  could,  please. 

Mr.  Baker:   The  point  of  this  is  that,  may  I  suggest  that  the  computation  of  net 
income,  include  both  the  premium  tax  and  the  net  investment  income  tax.    If  this  is 
done,  and  I  have  done  it,  there  is  information  in  the  paper  ~ 
Chairman  Svron:    We'd  appreciate  getting  — 

Mr.  Baker:    ~  that  will  indicate  how  it  can  be  done,  and  I  will  give  you  a  copy  of 
the  paper  with  the  technical  computation,  but  it  basically  shows  that  general  business, 
based  on  your  business  report,  is  taxed  on  net  income  at  nine  and  a  half  percent... that 
the  banking  industry  is  taxed  at  twelve  point  five  four  percent,  as  shown  in  the 
banking  paper;  that  both  the  general  business  and  the  banks  in  Massachusetts  are 
taxed  significantly  higher  than  their  competitors  in  other  states;  that  the  domestic 
property  casualty  industry  is  taxed  at  forty  three  percent,  when  the  investment  income 
tax  is  added  in.  and  the  domestic  life  insurance  industry  at  forty  eight  point  three 
percent  of  net  income,  while  Blue  Cross  is  taxed  at  zero.    The  paper  makes  other 
points  about  the  tax  inequality  for  domestic  life  insurers.    In  addition  to  these  taxes, 
Massachusetts-based  insurers  pay  examination  fees,  policy  form  filing  fees,  agents 
license  fees  and  other  fees  to  the  Mass  Insurance  Department.    In  fiscal  year  1990. 
Executive  Office  of  Consumer  Affairs  estimated  total  fee  and  charge  income  to  the 
Commonwealth  at  thirty  million  dollars.    The  Division's  appropriation  was 
approximately  six  million.    It    really  would  be  a  great  business  to  be  in  —  twenty-four 
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million  of.. .thirty  million  in  revenue,  six  million  of  expenses,  and  a  net  of  twenty- 
four  million  for  the  general  fund.    That  is  a  much  higher  rate  of  fee  and  charge 
income  relative  to  the  budget  of  the  Division  of  Insurance  that  exists  in  most  other 
states.   In  summary,  I  would  recommend  or  urge  that  the  commission,  with  the 
papers,  that  are  very  fine  papers,  that  have  been  produced,  recommend  changes  in  tax 
policy.    Among  those  changes  that  I  would  recommend  as  an  exponent  of  the  life 
insurance  industry  of  Massachusetts,  would  be  repeal  or  phase  out  of  the  net 
investment  income  tax  on  domestic  life  insurers.    I  say  phase  out  because  I'm 
conscious  of  the  revenue  needs  of  the  Commonwealth  and  therefore  I  think  it  may 
take  a  number  of  years.    It  should  be  outright  repealed.    But  I  think  that,  if  you  can 
see  it  happening,  there's  a  light  at  the  end  of  the  tunnel  and  so  a  phase  out  would  be 
certainly  very  acceptable  to  us.    Fees  and  charges  should  be  reduced,  the  gross 
investment  income  tax  on  property  casualty  insurers  should  also  be  repealed,  or 
phased  out.  and  the  tax  on  health  premiums  for  the  commercial  carriers  should  be 
repealed.    In  the  alternative  to  repeal  of  the  two  percent  premium  tax,  I  would  urge 
that  Blue  Cross  and  Blue  Shield  be  taxed  on  its  premiums  on  group  health  insurance. 
That  would  leave  as  tax  exempt  individual  premiums  and  Medex  premiums  for  the 
elderly.    As  to  tax  disclosure,  Mr.  Chairman,  I  just  want  to  add  my  voice  to  those 
that  have  indicated  opposition  to  that.    I  think  the  genesis  for  it  comes  from  the 
misunderstanding  of  the  magnitude  to  which  Massachusetts  corporations  are  taxed.    I 
think  that  the  Commission  is  to  be  commended  for  the  fine  research  work  that  is 
under  way  and  thai  will  be  completed,  which  I  believe  would  shed  some  light  on 
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something  thai  perhaps  is  much  misunderstood,  namely  that,  across  the  board, 

businesses  are  taxed  higher  than  they  would  be  if  located  in  other  states.    And  of 

those  segments,  Massachusetts  perhaps  taxes  its  life  and  property  casualty  businesses 

higher  than  any  other  state. 

Chairman  Svron:    Thank  you  very  much. 

Commissioner  Fahertv:    Mr.  Chairman,  I  hate  to  prolong  this,  but  Mr.  Baker  kept 

bringing  up  Blue  Cross/Blue  Shield  on  the  group  health  arid  the  taxes  paid.    As  a 

commercial  carrier,  would  you  take  the  same  clients  that  they  have  to  take  to  give  up 

that  tax? 

Mr.  Baker:    Yes,  that's  a  good  question,  Mr.  Faherty  and  that's  exactly  why  I 

excluded  from  the  recommendation  on  taxing  the  Blues  their  individual  clients  where 

they  do  it  without  underwriting  and  the  Medex  clients,  the  elderly,  where  that  is  a 

very  high  risk  group.    I'm  talking  only  about  the  group  clients  that  they  take  in 

competition  with  the  commercials.    For  example,  I  believe  Blue  Cross/Blue  Shield  has 

insured  Norton  Company  in  Worcester,  which  is  the  second  largest  private  sector 

employer  for  their  health  insurance  coverage.    It  is  those  groups,  where  we're  out 

there  competing  for  the  same  business  --  commercial  business  --  in  which  I  think  we 

should  have  a  level  playing  field  in  terms  of  taxation. 

Chairman  Svron:    Thank  you  very  much.    We  have  about  eight  minutes  we're  able 

to  use  the  room,  and  in  the  interest  of  that  we're  going  to  move  (inaudible).    If. ..Mr. 

Cohen0 

(Break  in  tape) 
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Allan  Cohen,  Arthur  Andersen  International  Accounting  Firm,  Boston, 

Massachusetts 

Mr.  Cohen:    You  clearly  set  the  timing  for  me  then.    My  name  is  Allan  Cohen,  I'm 
a  CPA  with  Arthur  Andersen  International  Accounting  firm  in  Boston.    I've  got 
twenty  years  experience  in  assisting  our  firms'  clients  in  preparing  and  complying 
with  the  state  tax  law.    I  personally  prepare  and  supervise  the  preparation  of 
approximately  two  hundred  state  tax  returns  each  year  for  my  clients.    As  a  partner  in 
charge  of  our  tax  practice,  I  set  the  procedures  and  control  standards  followed  by  a 
hundred  professionals  in  the  preparation  and  filing  of  over  two  thousand  state  tax 
returns  each  year.    I've  participated  in  the  analysis  of  the  disclosure  bill  for  the  last 
fifteen  months  as  it  has  evolved  into  legislation  clearly  unique  in  this  country.    I'm 
pleased  to  continue  that  involvement  today.   The  reports  issued  by  the  Commission 
staff  do  an  excellent  job  in  summarizing  the  debates  between  the  proponents  and 
opponents  of  corporate  tax  disclosure.    From  both  perspectives  there  are  no  smoking 
pistols  coniained  in  the  reports,  but  the  Commission  staff  clearly  found,  however,  a 
lack  of  strong,  empirical  evidence  to  support  disclosure.    The  best  support  for  both 
sides'  positions  are  anecdotal.    As  a  result,  the  commission  staffs  conclusions- can 
best  be  described  as  hesitant.    At  the  same  time  the  commissions  staff  report  oh  how 
level  is  the  playing  field  is  unequivocal.    It  concludes  that  the  existing  tax  system  does 
noi  discriminate  relative  to  a  particular  industry,  size  of  corporation,  multi-state 
versus  Massachusetts'  companies.    Further,  it  finds  that  economic  circumstances  are 
the  principal  contributors  to  corporations  paying  the  minimum  taxes  --  not  exploitation 
of  loopholes.    But  this  is  background.    The  Commission  must  clearly  define  its  role  to 
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include  assessing  the  objectives  of  corporate  disclosure  and  whether  those  objectives 

are  achieved  by  today's  disclosure  legislation.    Only  if  you  believe  these  objectives 

are  achieved  must  you  assess  whether  the  potential  harm  for  Massachusetts  employers 

outweighs  the  potential  good,  if  any,  which  might  possibly  result  from  identifying 

inequities  and  distortions  in  Massachusetts'  business  tax  system.    I  think  the  problem 

today  is  very  simple.    We're  focusing  our  debate  on  the  wrong  issue.    The  primary 

issue  is  not  whether  or  not  corporate  disclosure  will  or  will  not  hurt  Massachusetts 

employers;  the  primary  issue  is  whether  or  not  disclosure  provides  anything  of  value 

to  policy  makers  and  the  public.   If  nothing  of  value  is  obtained,  why  should  we  run 

any  risk  to  the  Massachusetts  economic  environment?   The  commission  staff  address 

this  issue  obliquely  when  it  concluded  that  the  information  gleaned  from  disclosure 

reports  will  be  of  modest  value  to  policy  makers.    I  strongly  disagree  with  the  concept 

'thai  disclosed  information  will  be  of  modest  vaiue.    In  my  opinion  it  will  be  of  no 

value  to  policy  makers.    Exhibit  C  to  the  disclosure  report  illustrates  hypothetical 

examples  of  the  difficulties  in  drawing  policy  conclusions  from  tax  disclosure.    I 

prepared  these  examples.    In  doing  so  I  found  it  impossible  to  create  examples  of 

abuses  of  the  corporate  tax  system  which  could  be  detected  from  the  disclosed 

information.    The  examples  I  tried  to  construct  are  not  secrets  to  the  Department  of 

Revenue,  nor  the  legislature.    In  fact,  issues  of  transfer  pricing,  for  example,  are 

clearly  mentioned  in  the  staff  report.    This  is  not  a  question  of  tax  sophistication  or 

even  of  arguments  made  by  proponents  that  the  common  man  should  be  able  to 

understand  broad  tax  policies.    If  s  simplv  the  fact  that  the  disclosed  information  will 
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not  identify  distortions  in  the  Massachusetts  tax  system.    The  kinds  of  distortions 

which  should  be  of  the  greatest  concern  are  those  which  only  tax  auditors  are 

equipped  to  handle.   If  corporate  tax  disclosure  does  not  achieve  the  policy  results 

planned  by  its  proponents,  it  will  not  meaningfully  address  any  of  the  policy  questions 

raised  by  Mr.  Braude  on  his  concerns  about  credits  that  he  mentioned  earlier.    In  fact. 

those  results  can  readily  be  obtained  by  far  less  obtrusive  means.    Why  then,  however 

unlikely  you  believe  this  to  be  the  case,  risk  divulging  sensitive  information?    Or  add 

to  the  image  of  Massachusetts  being  hostile  to  business?   Or  risk  even  one  job  when 

there's  no  up  side?   If  the  objective  is  to  truly  understand  the  corporate  tax  system, 

there  are  much  better  alternatives  which  no  one  objects  to  using.    We  now  have 

detailed  line  item  aggregate  data  for  twenty-six  thousand  companies,  an  extraordinary 

source  of  statistically  significant  information.   The  Massachusetts  tax  system,  when 

compared  to  the  federal  law,  is  actually  quite  simple.    It  can  easily  be  analyzed  by 

reference  to  other  states'  policies.    The  Commission  suggestion  that  this  could  be 

accomplished  with  an  independent  body  of  tax  experts  working  with  the  DOR  is  a 

good  one,  and  one  which  I  hope  would  be  given  support  in  the  Commission's 

recommendations.    In  conclusion,  we  have  a  law  today  which  is  absolutely  unique 

among  the  fifty  states,  with  no  apparent  reason.    In  fact,  no  other  state  has  given  any 

serious  consideration  to  anything  even  remotely  similar.    It's  a  law  which  is  of  no 

value  to  policy  makers  or  the  public  in  identifying  sources  of  inequities  or  distortions 

even  if  they  exist.    The  Commission  staff  study  of  twenty-six  thousand  companies  did 

not  identify  anv  significant  distortions  in  the  system.    We  have  a  iaw  today  which. 
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risks  harming  Massachusetts  employers  and  the  creation  of  Massachusetts  jobs  with 

no  credible  upside.    And,  finally,  we  have  a  law* today  which  could  easily  have  its 

proponents'  objectives  achieved  by  far  more  effective  and  unobtrusive  means  without 

objection  and  controversy.    Mr.  Chairman,  I  urge  the  Commission  to  recommend 

repeal  of  the  disclosure  provisions  under  review.    It's  bad  policy,  it's  bad  law.    The 

other  forty-nine  states  are  right  --  corporate  disclosure  has  no  place  in  any  state. 

Chairman  Svron:    Thank  you  very  much,  Mr.  Cohen  for  a  very  rapid  delivery  of 

(Laughter)  your  views,  which  I  think  are  not  equivocal.    (Laughter)   Are  there  any 

questions?   If  you  could  -- 

Mr.  Cohen:    I  will  do  that  -- 

Chairman  Svron:    —  statement.    And  I  appreciate  very  much  your  getting  (inaudible) 

as  quickly  as  you  did.    Our  final  witness  is  Bill  Carroll  of  the  Life  Insurance 

Association  of  Massachusetts. 

:    You're  all  that  stands  between  the  sirens  outside  and  —  (Laughter) 


William  F.  Carroll.  President,  Life  Insurance  of  Massachusetts 
Mr.  Carroll:    (inaudible)  great  distinction  to  be  last.    Hopefully  the  last  shall  be  first. 
Thank  you,  Mr.  Chairman,  members  of  the  Commission.    For  your  record,  my  name 
is  William  Carroll.  I'm  president  of  the  Life  Insurance  Association  of  Massachusetts, 
a  trade  association,  comprised  of  eight  domestic  life  insurance  companies  in 
Massachusetts.    I  had  ten  minutes  of  testimony,  let  me  boil  it  down  to  a  couple  of 
minutes-.    First  of  all.  with  respect  to  the  life  insurance  industry,  we're  dealing  with  a 
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very,  very  significant  industry  in  terms  of  its  relationship  to  the  Massachusetts 
economy.    It's  an  industry  that  employs  over  twenty-five  thousand  people,  and  invests 
-  the  industry  as  a  whole  —  thirty-eight  and  a  half  billion  dollars  in  the 
Commonwealth.   As  to  the  taxation  of  insurance  companies,  I  think  the  Price 
Waterhouse  paper  pointed  out  quite  clearly  that  it's  discriminatory  and  doesn't  make 
sense.    It's  unjust.    In  fact,  if  you  look  at  it  carefully,  Massachusetts  is  very  unique. 
Massachusetts  discriminates  against  its  own  home-based  life  insurance  companies 
while  at  the  same  time  favoring  out  of  state  companies  who  compete  with  those  home- 
based  companies.    Yet  it's  those  same  home-based  companies  who  are  more  likely  to 
create  jobs,  make  purchases  and  make  investments  here  in  the  Commonwealth.   This 
discriminatory  tax  policy  certainly  costs  market  share  as  the  authors  of  the  Price 
Waterhouse  study  claim,  and  we  maintain  that  this  cost  in  market  share  is  a  great  cost 
to  the  Massachusetts  economy  in  terms  of  jobs,  services,  and  investments.    In  fact, 
here's  one  little  illustration.    In  1991,  the  eight  (inaudible)  companies  alone,  just 
those  eight  companies,  life  companies,  paid  twenty-eight  point  six  million  in  total 
taxes  to  the  Commonwealth  from  the  premium  taxes  and  the  investment  income  tax. 
If  those  eight  companies  were  located  in  other  large  life  insurance  industry  states, 
they'd  pay  far  less  than  that.    For  example,  if  they  were  in  Minnesota  they'd  pay 
fifteen  million.. in  Connecticut  eleven  million... in  Illinois  eleven  million... in  New 
Jersey  ten  million  and  in  New  York  ten  point  eight  million,  while  at  the  same  time,  in 
Massachusetts,  they  were  paying  twenty-eight  point  six  million  dollars.    That's  a  huge 
dillerence.    And  it's  a  difference  that  hurts  not  just  these  companies,  but  it  hurts  this 
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economy.    It  doesn't  make  sense.    What  do  you  do?   Well,  you  can  impose  the  net 

investment  income  tax  on  out-of-state  companies,  but  you've  heard  about  retaliation. 

It  won't  work  --  it  will  hurt  the  domestic  companies  tremendously.   We're  for  a  phase 

out  of  the  tax  over  time.   Yes,  there'll  be  some  loss  of  revenue.   But  we  think  if  it's 

phased,  out  the  companies  will  have  an  opportunity  to  capture  more  market  share, 

thereby  leading  to  increased  premium  taxes  and  more  importantly  jobs  and 

investments  and  purchases.    What  about  the  disclosure  law?   We  oppose  it  --  not 

because  we  don't  file  a  report.. .we  do  every  year,  but  because  we  think  it's  bad  for 

the  business  climate  in  Massachusetts  and  other  speakers  have  talked  to  this  much 

more  eloquently  than  I  could.   Finally,  Mr.  Chairman,  our  recommendations.   We 

recommend  that  this  Commission,  which  has  taken  on  an  unbelievable  task  dealing 

with  some  vexing  issues,  in  its  report  to  the  legislature  recognizes  the  inequitable 

nature  of  the  insurance  tax  system  in  Massachusetts  and  the  fact  that  it  causes  loss  of 

market  share  to  the  domestic  companies.    Secondly,  we  recommend  that  you 

recommend  the  phasing  out  of  the  net  investment  income  tax  over  time.    Finally,  we 

recommend  that  you  ask  the  legislature  to  repeal  the  disclosure  law.    Thank  you. 

Chairman  Svron:   Thank  you  very  much,  Mr.  Carroll.  Are  there  any  questions  for 

Mr.  Carroll?     If  not,  we  do  have  one  final  witness  who  I  think  came  in.   We  would 

be  remiss  to  not  hear  from  a  citizen... and  business  person  that  came  in.    Mr. 

Valentine? 
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Richard  J.  Valentine,  Chairman,  The  MBA  Group 

Mr.  Valentine:    First  of  all,  I'd  like  to  thank  you  for  giving  me  the  opportunity  to 

speak.   I  spent  a  couple  of  day  analyzing  the  situation  — 

Chairman  Svron:    —  just  for  the  record  could  you  introduce  yourself  so  — 

Mr.  Valentine:    Yes,  I'm  Richard  Valentine,  the  Chairman  of  the  MBA  Group. 

We're  a  holding  company  for  seventeen  small  to  medium  sized  companies  here  in  the 
Commonwealth  of  Massachusetts.    One  of  the  companies  being  the  Massachusetts 
Businessmen's  Association,  which  has  a  membership  of  sixteen  and  a  half  thousand 
small  to  medium-sized  businesses.    I  wish  to  thank  you  for  the  opportunity  to  share 
with  you  my  view  on  why  the  imposition  of  any  requirement  upon  any  businesses 
operating  in  Massachusetts  to  publicly  disclose  confidential  and  strategically  sensitive 
information  about  their  federal  and  state  tax  payments,  would  be  tantamount  to  fiscal 
suicide  for  the  Commonwealth.    I  bring  to  you  the  perspective  of  an  entrepreneur  who 
has  devoted  over  twenty  years  of  creating  and  growing  successful  businesses  that 
employ  hundreds  of  Massachusetts  citizens.    Also,  my  company,  the  MBA  Group, 
provides  a  wide  range  of  services  to  tens  of  thousands  of  small  to  medium  sized 
companies  throughout  the  state.   This  experience  has  given  me  the  extensive 
knowledge  of  the  Commonwealth's  business  environment  as  well  as  a  thorough 
understanding  of  what  motivates  business  owners  to  take  risks  inherent  in  starting  and 
operating  business  ventures.    Based  on  this  knowledge  I  am  here  today  to  strongly 
urge  your  final  report  recommend  that  the  paired  down  corporate  tax  disclosure  law 
enacted  last  year  be  repealed  before  it  has  a  chance  to  begin  the  devastation  of  our 
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states'  economy.    Before  giving  you  my  reasons  for  urging  this  action  upon  you,  I 

wish  to  state  that  I  support  fully  the  objective  of  this  panel  to  consider,  as  Governor 

Weld  stated  in  signing  the  corporate  tax  disclosure  law  on  January  14th,  the  goals  of 

equity,  neutrality,  simplicity,  and  tax-competitiveness  in  Massachusetts.    Public 

confidence  that  the  states'  corporate  tax  system  meets  these  criteria  is  essential  if  we 

are  to  expect  individuals  in  businesses  to  comply  and  cooperate  fully  with  our  overall 

system  of  taxation.    As  a  businessman  and  ordinary  citizen,  I  endorse  any 

recommendation  the  Commission  might  make  to  ensure  that  the  corporate  tax  burden 

is  shared  fairly  by  all  business  operating  in  Massachusetts.   As  Iunderstand  it,  that 

goal  and  that  (inaudible)  will  corporate  tax  system  for  the  Commonwealth,  is  also 

shared  by  the  proponents  of  corporate  tax  disclosure.   However,  I  believe  that  in 

championing  the  idea  of  corporate  tax  disclosure  as  a  mechanism  to  achieve  their 

bottom  line  goal,  these  proponents  have  chosen  a  foolhardy  method  that  will  wreak 

havoc  with  the  state  economy  that  is  still  struggling  to  recover  from  the  effects  of  a 

prolonged  recession.    I  will  turn  now  to  my  reasons  for  vehemently  opposing 

corporate  tax  disclosure.    Let  me  begin  by  painting  you  a  word  picture  of  our  state 

economy.   The  structure  can  be  likened  to  a  house  of  cards  with  the  bottom  forming 

the  foundation  of  large  public  corporations,  banks,  and  insurance  companies  that  will 

be  initially  and  directly  impacted  by  the  corporate  tax  disclosure  act.    Resting  on  top 

of  this  foundation  are  the  small-to  medium-sized  businesses,  ranging  from  the  mom 

and  pop  corner  store  to  companies  like  my  own.  which  employs  over  five  hundred 

employees.    Those  of  us  in  the  middle  ana  up  top  of  this  house  of  cards  would  no? 
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exist  without  the  support  of  the  structures  in  the  foundation.    The  companies  that  will 

be  affected  by  top  corporate  tax  disclosure  employ  tens  of  thousand  of  consumers  who 

buy  goods  and  services  from  companies  like  mine.   The  large  companies  forming  the 

foundation  of  our  economy  also  provide  business  directly  to  many  small  to  medium 

sized  companies.    To  give  you  a  concrete  example,  one  of  my  entities  operates  thirty 

Jiffy  Lube  service  centers  throughout  eastern  Massachusetts  and  we  service  the  auto 

fleets  of  numerous  public  companies.    Without  this  fleet  business  our  operation  would 

be  smaller,  we  would  employ  fewer  people,  and  of  course  we  would  be  sending  the 

state  less  in  the  form  of  sales  tax  and  corporate  tax.   The  continued  health  and 

expansion  of  the  economic  house  of  cards  that  I've  constructed  for  you  depends  on 

one  thing  —  the  presence  of  the  corporations  that  would  be  negatively  impacted  by  the 

corporate  tax  disclosure  law.   If  these  companies  do  not  remain  in  Massachusetts,  and 

if  others  like  them  are  not  attracted  to  our  state,  our  economy  will  crumble.   Just  like 

a  house  on  the  shores  crumbles  when  its  foundation  is  swept  away  from  under  it  by 

the  devastating  effects  of  a  hurricane.    I  know  how  the  minds  of  entrepreneurs  and 

business  executives  work.    I  know  what  factors  impact  decisions  about  where  to 

establish  business  and  decisions  about  expansion  and  relocation.    Based  on  this 

knowledge.  I  predict  that  the  economic  storm  that  the  corporate  tax  disclosure  law 

threatens  to  produce  will  result  in  the  following  disasters  for  our  state.    Corporations 

from  outside  the  state  that  are  considering  Massachusetts  as  a  site  for  new  offices. 

plants,  or  retail  facilities  will  be  discouraged  from  establishing  branches  of  new 

facilities  in  the  only  state  in  the  union  that  requires  this  type  of  intrusive  corporate  tax 
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disclosure.    This  law  will  send  a  clear  and  unequivocal  message  to  businesses  that 

there  is  a  mistrust  of  the  business  community  in  Massachusetts.    Doing  business  is 
hard  enough  in  today's  competitive  economy  without  having  to  fight  the  type  of  anti- 
business  paranoia  that  produced  this  law.   Given  the  condition  of  our  economy  this 
state  cannot  afford  to  risk  having  even  one  major  corporation  decide  not  to  move  to 

our  state  because  it  fears  having  to  constantly  fight  the  small  but  extremely  vocal 
group  in  our  state  that  mistrusts  big  business.    Corporations  already  are  doing 
business  here  that  are  considering  expansion  —  are  already  being  enticed  with 
attractive  packages  of  tax  incentives,  and  promises  of  inexpensive  labor  by  many 
other  states.   Adding  on  a  requirement  for  corporate  tax  disclosure  will  only  be 
another  liability  for  Massachusetts  in  this  extremely  competitive  ball  game  of 
business.   It  is  my  firm  belief  that  the  only  jobs  that  this  law  will  create  are  jobs  for 
state  bureaucrats  who  will  have  to  oversee  the  implementation  of  the  law's  reporting 
requirements.    With  corporate  tax  disclosure  Massachusetts  will  add  another  black 
mark  to  its  reputation  as  an  anti-business  state.    This  is  a  black  mark  that  we  can  ill 
afford  at  any  time,  but  is  particularly  ill  advised  at  a  time  when  the  state's  economy  is 
still  fragile  from  the  recession's  impact.   Believe  me... in  the  fight  to  attract  and  grow 
businesses,  and  thereby  increase  employment  and  build  a  stronger  economy,  states  use 
ever}'  advantage  possible.    Although  the  Weld  administration  has  done  much  to 
improve  the  state's  reputation  as  a  place  that  is  responsive  to  the  needs  of  business, 
politicians  in  other  states  will  not  hesitate  to  tell  corporations  that  tax  disclosure  is  a 
sign  that  Massachusetts  has  not  mended  its  anti-business  ways.    When  other  states 
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begin  to  play  heavily  on  this  theme  the  result  will  be  a  loss  of  jobs  for  workers  in 

Massachusetts.    I  predict  that  businesspeople  throughout  the  state  will  fear  that  while 

only  publicly  traded  companies  are  covered  by  this  law  as  it  stands  now,  this 

incursion  represents  only  the  start  of  a  movement  toward  increasing  tax  disclosure  that 

might  ultimately  affect  every  business  owner  in  the  state.   I  think  this  fear  is 

particularly  justifiable  when  you  know  that  only  seven  percent  of  the  total  number  of 
corporate  tax  returns  will  be  made  public  under  this  law.    Clearly  any  tax  policy 
decision  based  on  this  small  percentage  would  hardly  be  valid  so  the  natural  next  of 
move  the  proponents  of  corporate  tax  disclosure  is  to  seek  to  broaden  the  law  to  cover 
more  and  more  kinds  of  companies.   Having  succeeded  in  getting  the  camel's  nose 
into  the  tent,  what  is  to  keep  those  who  favor  this  approach  to  policy  making  from 
pressing  the  fight  further  to  obtain  even  further  information  on  how  business'  spend 
their  money?   Information  that,  if  made  public,  would  be  tantamount  to  opening  up 
our  financial  books  to  out-of-state  competitors.    A  protracted  battle  over  this  issue 
would  only  do  further  harm  to  the  Massachusetts    business  climate.    For  this  reason, 
as  the  owner  of  a  private  corporation,  I  must  tell  you  very  firmly  that  I  and  every 
business  owner  I  know  view  this  law  as  a  very  dangerous  precedent  that  in  the  end 
can  only  hurt  Massachusetts1  employers  and  employees.    To  be  totally  honest,  if  this 
issue  had  been  a  matter  of  public  policy  twenty  years  ago  when  I  started  my  own 
business,  I  just  tell  you  thai  even  though  I  was  born,  raised,  and  educated  in 
Massachusetts,  I  would  have  seriously  considered  whether  this  was  the  best  place  to 
sian  my  entrepreneurial  career.    I  further  believe  that  the  executives  and  boards  of 
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corporations  that  are  affected  by  this  law  will  also  see  it  as  the  nose  of  this  camel  in 

the  tent  that  will  soon  be  followed  by  the  whole  beast  —  demands  for  complete 

disclosure,  such  as  those  which  are  included  in  the  original  Question  2  proposed  by 

the  Tax  Equity  Alliance  of  Massachusetts.   Here  again,  having  won  this  battle,  there 

is  no  reason  to  believe  that  the  proponents  of  corporate  tax  disclosure  will  not  press  to 

seek  an  even  greater  victory.    We  cannot  afford  to  have  our  state  proceed  while  the 

corporate  executives  of  America  view  it  as  a  place  where  business  is  constantly 

involved  in  a  battle  to  protect  the  privacy  of  sensitive  financial  data.    Corporate 

America's  forty-nine  other  states,  provide  businesses  with  an  increasingly  attractive 

choice  of  foreign  locations  to  choose  from,  when  they  are  considering  where  to  do 

business.    Corporate  tax  disclosure,  even  the  fear  of  demands  for  corporate  tax 

disclosure,  can  move  Massachusetts  to  the  bottom  of  this  list  very,  very  quickly.   The 

bottom  line  here  is  that  corporate  tax  disclosure  will  cost  the  state  jobs  both  in  the 

form  of  existing  jobs  that  will  be  moved  out-of-state,  and  in  the  form  of  lost  new  jobs 

from  companies  that  decide  not  to  locate  here.    The  Commission  should  be  looking  at 

how  as  a  state  we  can  go  about  developing  corporate  tax  policies  that  encourage  job 

growth  and  any  concepts  that  have  the  potential  to  do  the  opposite  should  be  soundly 

rejected.    Finally  (perhaps  the  most  pressing  argument  that  can  be  made  against 

corporate  tax  disclosure  that  the  stated  objectives  of  its  proponents,  the  establishment 

of  a  fair  corporate  tax  policy,  can  be  achieved  through  analysis  of  the  wealth  of  data 

that  already  exists  within  the  Department  of  Revenue.    I  personally  have  concluded 

there  is  some  hidden  agenda  here  that  proponents  of  corporate  tax  disclosure  have  not 
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made.    Why  should  any  group  fight  so  hard  for  a  law  that  is  guaranteed  to  jeopardize 

the  state's  economic  recovery  when  an  alternative  exists  for  achieving  the  group's  oft- 
repeated  objective  of  equitable  corporate  tax  policy?   This  continues  to  be  one  of  the 
big  mysteries  about  this  whole  issue  to  me.   In  conclusion,  I  would  remind  the 
commission  that  Massachusetts  has  many  things  to  be  proud  of  in  our  long  history. 
Being  the  first  state  to  propose  corporate  tax  disclosure  will  not  be  something  we 
could  add  to  the  Commonwealth's  list  of  outstanding  achievements.    Indeed  this  is  not 
an  issue  in  which  we  should  assume  leadership  because  it's  so  clearly  an  idea  that  will 
impede  our  economic  growth  for  decades  to  come.    Therefore  I  urge  this  Commission 
to  vote  to  submit  legislation  to  repeal  the  company  specific  disclosure  provisions  of 
the  law  on  December  thirty-first.   Equally  important,  I  encourage  the  Commission  to 
develop  recommendations  for  corporate  tax  policy  that  will  help  us  build  and  secure  a 
better  economic  future  for  our  citizens. 

Chairman  Svron:    Thank  you  very  much  Mr.  Valentine.    Are  there  any  questions? 
Commissioner  Fahertv:   Mr.  Chairman  I  appreciate  Mr.  Valentine's  time  and  effort 
that  went  into  this  report,  but  I  take  umbrage  to  his  saying  that  there's  a  hidden 
agenda  of  something  that  I'm  involved  in.    There  is  no  hidden  agenda  as  far  as  I'm 
concerned.    There  is  tax  equity,  and  that's  why  I  got  involved  with  this,  to  see  that 
there  is  tax  equity.   There  is  no  camel's  nose  under  the  tent  as  far  as  I'm  concerned. 
Mr.  Valentine:    You  want  me  to  address  that?  ....  I  think  basically  what  you're 
looking  at  is  you're  looking  at  a  very  dangerous  situation.    You"ve  got  business,  the 
type  of  businesses  I  deal  with,  the  small,  entrepreneurial  businesses,  and  the  people 
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that  Fm  hearing  from,  the  small  businesses,  which  are  about  seventy-five  percent  of 

all  businesses  that  exist  in  terms  of  employees  in  this  state.    A  lot  of  people  are 

talking  about  situating  their  corporate  offices  in  other  states.   What  does  that  mean? 

The  whole  objective  of  what  I  see  Tax  Equity  Alliance  doing,  hopefully,  is  to  create 

jobs.    And  I  think  it's  frightening  to  look  at  the  fact  that,  even  in  my  own  situation, 

we've  got  three  companies  that  have  out  of  state  offices  in  Florida,  and  North 

Carolina,  and  Pennsylvania,  that  employ  somewhere  in  the  area  of  two  hundred  and 

forty-five  employees.    If  these  types  of  laws  and  the  graduated  income  tax  law  that 

you  people  are  proposing,  are  to  be  implemented,  you  can  rest  assured  that  the 

biggest  damage  you're  doing  is  to  effectively  create  the  very  existence  of  jobs  — 

Commissioner  Fahertv:    (inaudible)  I  have  been  in  the  business  — 

Mr.  Valentine:    —  and  who  suffers  — 

Commissioner  Fahertv:    —  for  forty  years,  and  I've  heard  the  same  story  from  the 

people  that  were  before  you  and  I'll  hear  the  same  story  in  my  next  forty  years. 

We're  driving  business  out  of  Massachusetts.    Business  gets  driven  out  of 

Massachusetts  not  because  of  tax  policy  but  because  of  low  wages.    That's  why 

they're  going  to  Mexico.    That's  why  they're  going  to  Korea,  because  they  have 

corporate  greed.    That's  what's  happening. 

Mr.  Valentine:    I  take  umbrage  to  that  Mr.  Faheny.    I  don't  think  that's  the 

objective  of  business  in  this  state  — 

Chairman  Svron:    Gentlemen. ..gentlemen.    Gentlemen.    I'm  afraid  we  can  continue 

this  discussion  --  if  we  want  to  call  it  that  —  later.    We  do  want  to  thank  the  Citv  of 
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Worcester  for  having  let  us  use  their  room  during  all  this  time.    We  have  the  City 

Manager  standing  here  waiting  to  get  his  room  frack,  with  some  concern  that  we'll  go 

on  for  some  time,  I  think.   So,  I  want  to  thank  all  the  other  witnesses  that  appeared 

and  all  the  Commissioners  for  taking  the  time  to  come  to  this.   This  has  been  most 

interesting  and  enlightening  from  my  perspective.   Thank  you  very  much.   The 

hearing  is  adjourned. 
:    Thank  you. 
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For  the  record,  my  name  is  John  Gould.    I  am  President  and  Chief  Executive  Officer 
of  Associated  Industries  of  Massachusetts,  an  employer  association  representing  more 
than  3300  companies  in  Massachusetts.    My  purpose  in  participating  in  today's  hearing 
is  to  urge  members  of  the  Commission  on  Business  Tax  Policy  to  recommend  in  its 
final  report  that  the  corporate  tax  disclosure  statute  scheduled  to  become  effective  in 
December  be  repealed.    In  addition,  I  also  want  to  take  the  opportunity  to  speak  on 
behalf  of  several  pieces  of  legislation  designed  to  improve  the  tax  administration  in 
the  Commonwealth. 
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Massachusetts  today  remains  a  very  expensive  place  in  which  to  do  business. 
Corporate  taxes  are  just  part  of  that  cost  burden.    More  significant,  workers' 
compensation  and  unemployment  insurance  costs  are  among  the  highest  in  the  nation. 
Electricity  rates  are  the  second  highest,  behind  Rhode  Island;  water  and  sewer  charges 
are  comparably  high  in  most  of  the  state.    Our  health  care  costs  are,  of  course,  the 
highest  in  the  world.    Beyond  these  high  direct  costs,  the  overlapping  jurisdictions  and 
agencies  within  the  government  of  Massachusetts,  as  well  as  extensive  regulation  in 
other  areas,  such  as  environmental  affairs,  have  gained  us  a  reputation  for  "red  tape" 
that  consumes  time  and  money. 

This  high  cost  of  doing  business  -  a  high  cost  in  dollars,  effort,  and  energy  —  tells 
against  our  state  in  national  and  international  competition.    The  most  recent  Grant 
Thornton  ranking  of  state  climates  for  manufacturing  industry  placed  Massachusetts 
25th  among  29  states  with  "high  manufacturing  intensity."    They  ranked  us  in  the 
worst  5  of  the  50  states  in  employment  costs,  labor  costs,  and  energy  costs.    (In 
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education,  by  the  way,  we  stood  only  23rd  of  the  50  states.)    As  most  of  our  largest 

corporate  employers  are  controlled  outside  the  state,  and  because  increasing  foreign 

investment  is  vital  to  our  future,  an  "antibusiness"  reputation  can  hurt  us  badly.    And 

even  our  own  companies  see  the  Massachusetts  business  climate  as  much  worse  than 

the  national  climate,  according  to  consistent  results  of  our  regular  A.I.M.  Business 

Confidence  Survey;  unfortunately,  the  more  people  a  company  employs,  the  more 

negative  it  tends  to  be  about  the  Commonwealth  as  a  place  to  do  business. 

The  corporate  tax  disclosure  statute,  which  requires  financial  and  tax  information  from 
more  than  800  employers  operating  in  the  Commonwealth,  is  antibusiness  and,  indeed, 
foolish  when  one  considers  that  the  state  has  lost  over  450,000  jobs  since  1988.   The 
real  intent  of  the  corporate  tax  disclosure  requirement  is  to  force  an  increase  in  state 
spending.    To  achieve  that  end,  proponents  are  using  Massachusetts  business  as  a 
convenient  scapegoat    No  other  state  in  this  nation  imposes  requirements  to  the 
degree  the  current  statute  will  mandate  as  of  December  31st  of  this  year. 
Implementation  of  the  statute  will  do  much  to  eliminate  the  bipartisan  achievements 
made  by  the  Legislature  and  the  administration  during  the  past  two  years  to  improve 
the  economic  climate  of  this  state. 


The  argument  for  tax  disclosure  is  globally  described  as  a  measure  to  insure  that 
businesses  pay  their  fair  share  of  taxes.    However,  disclosure,  as  proposed  here  will 
not  show  that  business,  in  general,  does  not  pay  its  fair  share,  for  two  reasons:    First, 
the  overall  figures  are  public  already,  and  disclosure  of  individual  corporate  payments 
will  add  little  to  any  general  analysis.    Second,  as  studies  conducted  for  the  special 


commission  already  demonstrate,  the  Massachusetts  corporate  income  tax  already  is 
among  the  highest  in  the  nation,  no  matter  what  measure  is  used. 

Massachusetts  corporate  income  taxes  in  Fiscal  1992  ranked  among  the  ten  highest 
whether  measured  per  $1000  of  personal  income  (ninth),  per  capita  (seventh),  per 
$1000  of  income  from  business  sources  (tenth),  or  as  a  share  of  total  state  and  local 
taxes  (eighth).    Moreover,  as  a  former  bank  officer,  I  know  firsthand  that  the  way 
Massachusetts  taxes  banks  domiciled  in  this  state,  as  compared  to  banks  not 

headquartered  here,  but  who  offer  banking  services  here,  places  Massachusetts  banks 

$ 
at  an  immediate  competitive  disadvantage  as  well. 

Corporate  tax  disclosure  is  not  designed  to  enforce  tax  laws,  or  to  promote  tax  equity. 
Quite  to  the  contrary,  the  disclosure  requirement  is  designed  to  generate  public 
support  for  higher  corporate  taxes,  and  then  pressure  the  Legislature  to  increase 
public  spending.    There  is,  and  will  be,  a  simultaneous  clamor  to  eliminate  recently 
enacted  economic  development  tax  incentives,  designed  to  stimulate  needed  new 
investment  to  get  more  than  200,000  unemployed  back  to  work. 

Our  economy  is  built  on  the  principle  of  adding  value  to  goods  and  services.    Simply 
stated,  we  export  goods  and  services  and  import  cash.    The  dollars  that  employers 
generate  is  the  source  of  income  for  our  citizens  and  the  source  of  revenue  for  the 
Commonwealth  to  provide  services  to  protect  the  public's  welfare  and  public  safety. 
I  is  unfortunate  that  instead  of  working  together  to  generate  increased  economic 
activity,  which  in  turn  would  generate  more  revenues  for  the  state,  employers  find 


themselves  being  used:    defenseless,  unwelcome  and  unwanted.    I  submit  to  you  that 
if  a  more  practical  sense  of  economic  reality  and  understanding  is  not  fostered  very 
soon,  our  economic  outlook  will  continue  gloomy.    Certainly,  implementation  of  the 
corporate  tax  disclosure  statute  -  making  pariahs  of  those  who  invest  here  -  will  not 
encourage  employers  large  or  small  to  relocate  or  expand  here. 

As  opposed  to  sanctioning  an  ill-conceived  strategy  that  will  diminish  our  prospects  for 
needed  economic  recovery,  A.I.M.  appears  today  to  recommend  that  this  Special 
Commission  endorse  several  legislative  changes  that,  instead  of  reinforcing  recession, 
would  increase  Massachusetts'  attractiveness. 


The  legislation  which  I  would  like  to  call  to  the  attention  of  the  Commission  includes: 

H.  2136/S.  1397 

An  Act  Relative  to  the  Collection  of  a  Tax  Assessment  Pending  an  Appeal  -  allows  a 
taxpayer  to  withhold  payment  of  a  disputed  tax  liability  pending  a  decision  on  an 
abatement  application  or  on  a  petition  with  the  appellate  tax  board. 

■t 

H.2137/S.  1395 

An  Act  Providing  for  Annualized  Payments  of  Estimated  Taxes  -  allows  a  company  to 
make  its  quarterly  estimated  tax  payments  based  upon  its  quarterly  results  rather  than 
its  estimate  of  annual  earnings. 


H.  2143/S.  1290 


An  Act  Relative  to  Corporate  Nexus  -  redefines  the  definition  of  corporate  nexus  to 
exclude  (a)  the  temporary  bailment  (holding  of  goods  intrust  by  one  party  for 
another)  of  property  in  Massachusetts  originating  from  out  of  state  corporations  and 
(b)  negotiations  or  design  work  associated  with  the  purchase  of  Massachusetts  goods 
and  services. 


H.  2132/S.  1398 

An  Act  Relative  to  Dispute  Resolution  -  gives  the  Department  of  Revenue  settlement 

authority  similar  to  that  of  the  Appeals  Office  at  the  Internal  Revenue  Service. 


v 


H,  2143&  \1% 

An  Act  Relative  to  Refunds  of  Overpayments  -  adopts  a  provision  similar  to  that  in 
me  federal  tax  code  which  allows  corporations  to  obtain  a  refund  of  an  overpayment 
}f  its  estimated  tax  within  two  and  one-half  months  after  the  company's  year  end. 

3.  2138/S,  1394 

\n  Act  Providing  for  an  Extension  of  the  Abatement  Period  for  Taxpayers  -  extends 
he  period  of  abatement  beyond  the  statutory  three  year  period  when  the  period  of 
issessment  has  been  extended. 


i.  2135/S.  1399 

\n  Act  Relative  to  the  Timely  Filing  of  Abatement  Applications  and  Other  Tax 
Documents  -  provides  that  applications  for  abatements,  statements  and  other  returns 
uid  documents  are  timely  filed  if  mailed  on  or  before  a  prescribed  date. 


H.  2144/S.  1371 

An  Act  Relative  to  the  Statute  of  limitations  for  Corporate  Excise  Payments  -  limits 
to  six  years  the  ability  of  Department  of  Revenue  to  make  corporate  excise 
assessments  except  in  cases  of  fraud. 

A  fact  sheet  and  copy  of  each  of  the  bills  are  included  as  part  of  my  testimony  that  I 
have  submitted  to  Commission  members 

It  is  A.I.M/S  hope  that,  when  the  Commission  completes  its  work  and  makes  its 
recommendations  to  the  General  Court  concerning  reform  the  Commonwealth's 
business  tax  structure,  it  will  strongly  endorse  the  repeal  of  the  existing  corporate  tax 

disclosure  statute;  and,  in  a  much  more  positive  vein,  call  for  approval  of  legislation 
to  bring  the  Commonwealth's  tax  code  more  in  line  with  Federal  practices,  in  order 
to  make  the  system  more  efficient  and  user-friendly. 

On  behalf  of  Ai.M.'s  3300  members,  I  thank  you  for  the  opportunity  to  address  the 
members  of  the  commission  regarding  these  important  issues. 


Al.M.'s  1993  LEGISLATTVE  AGENDA 
IMPROVING  THE  ADMINISTRATION  OF  THE  STATE  TAX  CODE 


K  2136/S.  1397 


H.  2137/S.  1395 


H.  2143/S.  1290 


H.  2132/S.  1398 


AN  ACT  RELATIVE-  TO  THE  COLLECTION  OF  A 
TAX  ASSESSMENT  PENDING  AN  APPEAL  -  allows  a 
taxpayer  to  withhold  payment  of  a  disputed  tax  liability 
pending  a  decision  on  an  abatement  application  or  on  a 
petition  with  the  appellate  tax  board. 

AN  ACT  PROVIDING  FOR  ANNUALIZED  PAYMENTS 
OF  ESTIMATED  TAXES  -  allows  a  company  to  make  its 
quarterly  estimated  tax  payments  based  upon  its  quarterly 
results  rather  than  its  estimate  of  annual  earnings. 

AN  ACT  RELATIVE  TO  CORPORATE  NEXUS  - 
redefines  the  definition  of  corporate  nexus  to  exclude  (a) 
the  temporary  bailment  of  property  in  Massachusetts 
originating  from  out  of  state  corporations  and  (b) 
negotiations  or  design  work  associated  with  the  purchase  of 
Massachusetts  goods  and  services. 

AN  ACT  REIATTVE  TO  DISPUTE  RESOLUTION  - 

gives  the  Department  of  Revenue  settlement  authority 
similar  to  that  of  the  Appeals  Office  at  the  Internal 
Revenue  Service. 


H.  2148/S.  1396 


H.  2138/S.  1394 


H.  2135/S.  1399 


H.  2144/S.  1371 


AN  ACT  RELATIVE  TO  REFUNDS  OF 
OVERPAYMENTS  -  adopts  a  provision  similar  to  that  in 
the  federal  tax  code  which  allows  corporations  to  obtain  a 
refund  of  an  overpayment  of  its  estimated  tax  within  two 
and  one  half  months  after  the  company's  year  end. 

AN  ACT  PROVIDING  FOR  AN  EXTENSION  OF  THE 
ABATEMENT  PERIOD  FOR  TAXPAYERS  -  extends  the 
period  of  abatement  beyond  the  statutory  three  year  period 
when  the  period  of  assessment  has  been  extended. 

AN  ACT  RELATIVE  TO  THE  TIMELY  FILING  OF 
ABATEMENT  APPLICATIONS  AND  OTHER  TAX 

DOCUMENTS  -  provides  that  applications  for  abatements, 
statements  and  other  returns  and  documents  are  timely 
filed  H  mailed  on  or  before  the  prescribed  date. 

AN  ACT  RELATIVE  TO  THE  STATUTE  OF 
LIMITATIONS  FOR  CORPORATE  EXCISE  PAYMENTS 
-  limits  to  six  years  the  ability  of  E>OR  to  make  corporate 
excise  assessments  except  in  cases  of  fraud. 


TITLE: 


SPONSOR: 


AN  ACT  RELATIVE  TO  THE  COLLECTION  OF  A  TAX 
ASSESSMENT  PENDING  AN  APPEAL 

Senators  Jane  M  Swift  (R-North  Adams),  Henri  S.  Rauschenbach 
(R-Brewster),  Robert  A.  Havern  HI  (D-Arlington);  Representatives 
Peter  J.  Larkin  (D-Pittsfield),  Kevin  O'Sullivan  (D-Worcester), 
Chriwstopher  J.  Hodgkins  (D-Lee). 


SUMMARY: 


Under  current  law,  a  Massachusetts  taxpayer  can  file  for  an 
abatement  with  the  Commissioner  of  Revenue  in  order  to  contest 
the  tax  due  or  a  portion  thereof.    If  the  Commissioner  decides 
against  the  taxpayer,  the  decision  can  be  appealed  to  the 
Appellate  Tax  Boar^.   Upon  another  adverse  decision,  the 
taxpayer  can  then  tppeal  to  the  state  Appellate  Court   This 
process  applies  to  all  tax  disputes  (excluding  those  that  arise  from 
the  valuation  of  estates).   However,  even  if  a  taxpayer  follows 
these  procedures,  the  law  requires  that  the  taxpayer  pay  in  full 
any  contested  amount  assessed  as  due,  prior  to  the  filing  of  an 
appeal.    Demanding  premature  full  payment  is  both  unfair  to  the 
taxpayer  and  can  be  very  costly  to  the  Commonwealth  in 
situations  in  which  the  taxpayer  wins  the  appeal. 

Instead  of  insisting  on  premature  payment,  passage  of  this 
legislation  would  allow  the  taxpayer  to  withhold  payment  pending 
a  decision  on  an  abatement  application  or  on  a  petition  with  the 
appellate  tax  board  or  probate  court  over  the  commissioner's 
refusal  to  allow  abatement    By  eliminating  a  portion  of  the 
period  when  interest  accrues,  this  provision  helps  the 
Commonwealth  avoid  the  massive  refunds  it  has  had  to  repay  in 
the  past 

The  proposal  conforms  Massachusetts  law  to  the  federal  tax  code 
in  this  area  as  well.   In  federal  cases,  a  tax  liability  which  is  being 
properly  disputed  by  the  taxpayer  is  not  remitted  to  the  Treasury 
until  a  settlement  is  reached.    If  the  result  is  that  the  taxpayer 
legitimately  owes  the  government,  then  payment  plus  applicable 
interest  is  due.    This  procedure  is  both  straightforward  and 
reasonable. 
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By  Mr.  Larkin  of  Pittsfield,  petition  of  the  Associated  Industries 
of  Massachusetts,  Peter  J.  Larkin,  Kevin  0*Sullivan  and  Christopher 
J.  Hodgkins  relative  to  the  collection  of  tax  assessments  pending 
appeals.  Taxation. 


fEbt  Cmnmcntocaltfj  of  4&a**arfja*ett* 


in  the  Year  One  Thousand  Nine  Hundred  and  Ninety-Three. 


An  Act  relative  to  the  collection  of  a  tax  assessment  pending 
an  appeal 

Be  it  enacted  by  the  Senatefand  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  I.  Section  32  of  chapter  62C  of  the  General  Laws, 

2  as  appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 

3  adding  at  the  end  thereof  the  following  paragraphs:  — 

4  Notwithstanding  any  provisions  of  this  section  to  the  contrary, 

5  a  tax  imposed  pursuant  to  chapter  sixty-three,  or  the  portion 

6  thereof  in  dispute,  shall  not  be  required  to  be  paid  during  such 

7  lime  as  the  taxpayer: 

S  (a)  has  filed  with  the  commissioner  a  timely  application  for 

$  abatement  under  section  thirty-seven  contending  that  such  tax, 

10  or  a  portion  thereof,  is  not  due,  and  such  application  is  pending 

1 1  for  decision,  or 

12  (b)  has  filed  a  petition  with  the  appellate  tax  board  or  the 

13  probate  court  under  section  thirty-nine  appealing  the  refusal  of 

14  the  commissioner  to  abate  any  such  tax  and  such  petition  is 

15  pending  for  decision. 

16  Where  the  liability  for  a  tax  is  in  dispute  as  defined  by  (a)  or 

17  (b)  above,  such  tax,  or  the  portion  thereof  in  dispute,  shall  be 

1 8  required  to  be  paid  only  after  the  thirtieth  day  following  the  earlier 

1 9  of  the  date  of  a  decision  by  the  appellate  tax  board  or  the  probate 

20  court  or  the  date  on  which  any  right  of  appeal  from  a  refusal  by 

21  the  commissioner  to  grant  an  abatement  expires  without  any  such 

22  appeal  having  been  filed.  Any  tax  payment  delayed  hereunder  by 
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23  the  filing  of  an  application  for  abatement  or  by  any  appeal  from 

24  a  refusal  of  the  commissioner  to  grant  an  abatement  shall, 

25  however,  continue  to  bear  interest  as  provided  in  this  section. 

26  If  the  commissioner  determines  that  the  collection  of  the  tax 

27  will  be  jeopardized  by  delay,  the  provisions  of  the  preceding 
2£  paragraph  shall  not  apply,  and  the  tax  shall  be  required  to  be  paid 
29   within  the  time  provided  in  the  first  paragraph  of  this  section. 

1  SECTION  2.  This   act  shall  take  effect  on  January  first, 

2  nineteen  hundred  and  ninety-three  and  shall  apply  to  taxes 

3  assessed  after  said  date. 


t- 
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TITLE: 


AN  ACT  PROVIDING  FOR  ANNUALIZED  PAYMENTS  OF 
ESTIMATED  TAXES 


SPONSOR: 


SUMMARY: 


Senators  Jane  M.  Swift  (R-North  Adams),  Robert  A.  Antonioni 
(D-Leominster),  Henri  S.  Rauschenbach  (R-Brewster); 
Representatives  Peter  J.  Larkin  (D-Pittsfield),  Stephen  M.  Brewer 
(D-Barre),  Kevin  O'Sullivan  (D-Worcester),  Edward  B.  Teague  III 
(R-Yarmoutb),  Christopher  J.  Hodgkins  (D-Lee) 

The  current  law  regarding  estimated  taxes  in  Massachusetts 
requires  that  companies  must  make  their  quarterly  installments 
based  on  the  income  the  company  will  earn  for  the  entire  year. 
Consequently,  if  a  company  is  losing  money  throughout  the  first 
eleven  months  of  the  year,  but  recognizes  substantial  income  in 
the  last  month  of  the  year  such  that  it  is  profitable  for  the  entire 
year,  the  law  requires  that  a  company  must  pay  its  estimated  tax 
through  the  first  three  quarters  based  on  the  company's  income 
for  the  entire  year. 

Companies  cannot  predict  with  certitude  whether  they  will  or  will 
not  operate  at  a  profit  two  or  three  quarters  out,  especially  in  this 
economy.    Therefore,  to  force  companies  to  pay  on  year-end 
predictions  of  operations  necessitates  that  the  company  will  be 
overpaid,  or  that  it  will  be  underpaid  and  subject  to  penalties.    In 
order  to  avoid  the  overpayment  of  taxes  and  prevent  the  diversion 
of  funds  which  could  be  used  for  business  in  Massachusetts,  the 
Commonwealth  should  conform  to  the  practice  of  the  federal 
government  and  most  other  states  which  allow  corporations  to  pay 
estimated  taxes  on  the  basis  of  quarterly  results. 


HOUSE No.    2137 
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By  Mr.  Larkin  of  Pittsfield,  petition  of  the  Associated  Industries 
of  Massachusetts,  Peter  J.  Larkin,  Stephen  M.  Brewer,  Kevin 
O'SuIlivan,  Edward  B.  Teague  III  and  Christopher  J.  Hodgkins  for 
legislation  to  provide  for  annualized  payments  of  estimated  taxes. 
Taxation. 


T£t>e  Comrnontsealtt  of  &j&t&d)u*ttt£ 


In  the  Year  One  Thousand  Nine  Hundred  and  Nineiy-Thrce. 


An  Act  providing  for  annualized  payments  of  estimated  taxes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  byjhe  authority  of  the  same,  as  follows: 

1  SECTION  1.  Chapter  63B  of  the  General  Laws  is  hereby 

2  amended  by  adding  the  following  section:  — 

3  Section  12  (a).  In  the  case  of  any  required  installment,  if  the 

4  corporation  establishes  that  the  annualized  income  installment  or 

5  the   adjusted  seasonal   installment  is  less  than  the  amount 

6  determined  under  Section  3  (c),  then 

7  (1)  the  amount  of  such  required  installment  shall  be  the  lower 
S  of  the  annualized  income  installment  or  the  adjusted  seasonal 
9   installment,  and 

10  (2)  any  reduction  in  a  required  installment  resulting  from  the 

1 1  application  of  this  subsection  shall  be  recaptured  by  increasing 

12  the  amount  of  the  next  required  installment  determined  under 

13  Seciton  3(c)  by  the  amount  of  such  reduction. 

14  (b)  (1)  Except  as  otherwise  provided  by  this  section,  the 

15  annualized  income  installment  is  the  excess,  if  any,  of: 

16  (A)  An  amount  equal  to  the   product  of  the  applicable 

17  percentage  (as  defined  in  2(b))  and  the  taxpayer's  taxable  income 

18  computed  on  an  annualized  basis  as  follows: 

19  (i)  taxable  income  for  the  first  two  months  of  the  taxable  year, 

20  in  the  case  of  the  first  required  installment; 

21  (ii)  taxable  income  for  the  first  three  or  first  five  months  of  the 

22  taxable  year,  in  the  case  of  the  second  required  installment;  and 


<-> 


2  HOUSE  —  No.  2137  [January 

23  (iii)  taxable  income  for  the  first  six  or  the  first  eight  months 

24  of  the  taxable  year,  in  the  case  of  the  third  required  installment; 

25  and 

26  (iv)  taxable  income  for  the  first  nine  or  the  first  eleven  months 

27  of  the  taxable  year,  in  the  case  of  the  fourth  required  installment, 

28  over 

29  (B)  The  aggregate  amount  of  any  prior  required  installments 

30  for  the  taxable  year. 

31  (2)  (A)  Annualized  income  is  taxable  income  for  the  number 

32  of  months  required  by  paragraph  (b)  (1)  (A)  multiplied  by  twelve 

33  (12),  and  divided  by  the  same  number  of  months. 

34  (B)  The  applicable  percentage  for  the  first  installment  is  36.0 

35  percent;  the  applicable  percentage  for  the  second  installment  is 

36  58.5  percent;  the  applicable  percentage  for  the  third  installment 

37  is  81.0  percent;  and,  the  applicable  percentage  for  the  fourth 

38  installment  is  90.0  percent. 

39  (c)  (1)  This  paragraph  shall  apply  only  if  the  base  period 

40  percentage  for  any  six  consecutive  months  of  the  taxable  year 

4 1  equals  or  exceeds  seventy  percent. 

42  (2)  The  amount  of  the  adjusted  seasonal  installment  is  the 
A3   excess,  if  any,  of: 

44  (A)  ninety  percent  of  the  amount  determined  under  subpara- 

45  graph  (3),  over 

46  (B)  the  aggregate  amount  of  all  prior  required  installments  for 

47  the  taxable  year. 

48  (3)  The  amount  determined  under  this  subparagraph  for  any 

49  installment  shall  be: 

50  (A)  The  preapportioned  taxable  income  for  all  months  during 

51  the  taxable  year  preceding  the  filing  month,  multiplied  by  the 

52  lesser  of  the  current  or  prior  year  apportionment  percentage; 

53  (B)  Divided  by  the  base  period  percentage  for  all  months  during 

54  the  taxable  year  preceding  the  filing  month. 

55  (C)  The  tax  on  the  amount  determined  under  clause  (B)  shall 

56  be  multiplied  by  the  base  period  percentage  for  the  filing  month 

57  and  all  months  during  the  taxable  year  preceding  the  filing  month. 

58  (4)  For  purposes  of  determining  adjusted  seasonal  installments, 

59  the  following  terms  shall  have  the  following  meanings: 

60  (A)  "Base  period  percentage'"  for  any  period  of  months  shall 

61  be   the   average    ratio   which   the   taxable   income  for   the 
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62  corresponding  months  in  each  of  the  3  preceding  taxable  years 

63  bears  to  the  taxable  years. 

64  (B)  "Filing  Month"  refers  to  the  month  in  which  the  applicable 

65  installment  is  required  to  be  paid. 

1  SECTION  2.  This  act  shall  take  effect  for  taxable  years  ending 

2  on  or  after  December  31,  1993. 


fc 
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TITLE: 


AN  ACT  RELATIVE  TO  CORPORATE  NEXUS 


SPONSOR: 


Senators  Robert  A.  Antonioni  (D-Leominster),  Brian  P.  Lees  (R- 
East  Longmeadow),  Henri  S.  Rauschenbach  (R-Brewster); 
Representatives  Kevin  O'Suliivan  (D- Worcester),  Edward  B. 
Teague  III  (R- Yarmouth). 


SUMMARY: 


Currently  Section  39  of  chapter  63  of  the  Massachusetts  General 
Laws  provides  that  "every  foreign  corporation  "exercising  its 
charter,  or  qualified  to  do  business  or  actually  doing  business  in 
the  commonwealth,  or  owning  or  using  any  part  or  all  of  its 
capital,  plant  or  any  other  property  in  the  commonwealth.  .  ." 
shall  pay  tax  to  Massachusetts.    "Doing  business"  is  defined  to 
include  "the  buying,  selling  or  procuring  of  services  or  property." 
Consequently,  it  appears  that  if  an  out-of-state  corporation 
entrusts  property  to  a  Massachusetts  based  business  so  that  the 
Massachusetts  based  business  can  treat  or  process  that  property, 
and/or  if  an  out-of-state  corporation  sends  representatives  into  the 
commonwealth  to  consider  the  purchase  of  goods  or  services  sold 
by  Massachusetts  based  businesses  then  the  out-of-state  business 
will  be  subject  to  the  Massachusetts  corporate  excise  tax. 

The  proposed  change  would  allow  an  out-of-state  company  to 
send  its  property  to  a  Massachusetts  based  business  for  treatment 
or  processing  without  becoming  subject  to  the  Massachusetts  tax. 
Also,  the  proposed  change  would  allow  an  out-of-state  company  to 
send  employees  or  other  representatives  into  Massachusetts  for 
the  sole  purpose  of  negotiating  the  procurement  of  goods  or 
services  from  businesses  located  in  Massachusetts  without 
becoming  subject  to  the  Massachusetts  excise  tax. 

In  the  cases  where  a  foreign  company's  contacts  with 
Massachusetts  are  limited  to  the  two  specified  activities,  any 
potential  tax  due  would  likely  be  slight  due  to  a  minor 
apportionment  percentage  to  Massachusetts.    Nevertheless,  the 
obligation  to  prepare  and  file  returns  (along  with  the  payment  of 
tax,  even  if  minor  in  amount)  could  serve  as  a  disincentive  for 
companies  outside  of  Massachusetts  to  utilize  Massachusetts 
businesses.    A  New  York  company,  for  example,  might  simply  opt 
to  retain  a  New  York  based  business  to  process  or  treat  work  in 
process  or  to  supply  goods  or  services.    This  proposal  ensures  that 
out-of-state  firms  are  not  discouraged  from  doing  business  with 
Massachusetts  companies  simply  because  of  an  overly  strict 
inierpretation  of  the  corporate  nexus  statutes. 


HOUSE No.    2143 

By  Mr.  O^SulIivan  of  V/orcester,  petition  of  the  Associated 
Industries  of  Massachusetts,  Kevin  0*Sullivan  and  Edward  B.  Teague 
III  that  certain  foreign  corporations  be  exempt  from  the  corporate 
excise  tax.  Taxation. 
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In  the  Year  One  Thousand  Nine  Hundred  and  Ninety-Three. 


An  Act  relative  to  corporate  nexus. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  39  of  Chapter  63  of  the  General  Laws,  as  appearing 

2  in  the  1990  Official  Edition,  is  hereby  amended  by  striking  the 

3  last  paragraph  and  inserting  the  following: 

4  A  foreign  corporation  shall  not  be  subject  to  tax  under  this 

5  chapter  if  the  foreign  corporation  is  engaged  in  the  business  of 

6  selling  tangible  personal  property  and  taxation  of  that  foreign 

7  corporation  under  this  chapter  is  precluded  by  the  Constitution 

8  or  laws  of  the  United  Stales,  or  would  be  so  precluded  except  for 

9  the  fact  that  the  foreign  corporation: 

1 0  (i)  stored  tangible  personal  property  in  a  licensed  public  storage 

1 1  warehouse,  provided,  that  no  portion  of  any  warehouse  which  is 

12  owned  or  leased  by  a  consignor  or  consignee  of  the  tangible 

13  personal  property  shall  be  deemed  a  licensed  public  warehouse; 

14  (ii)  has  tangible  personal  property  which  is  within  the 

15  Commonwealth  for  the  purpose  of  being  processed   by  an 

16  independent  contractor  within  Massachusetts,  prior  to  its  sale; 

17  (iii)  has  a  presence  in  the  Commonwealth  for  the  sole  purpose 

18  of  negotiating  the   procurement  of  goods  or  services  from 

19  businesses  located  in  Massachusetts. 


Thi»  Dooumeot  Raa  B««n  Printed  Oc  lOOIfc  Recycled  Paper. 


TITLE: 


AN  ACT  RELATIVE  TO  DISPUTE  RESOLUTION 


SPONSOR: 


Senators  Jane  M  Swift  (R-North  Adams),  Robert  A.  Antonioni 
(D-Leominster),  Brian  P.  Lees  (R-East  Longmeadow),  Henri  S. 
Rauschenbach  (R-Brewster);  Representatives  Thomas  P.  Kennedy 
(D-Brockton),  Peter  J:  Larkm  (D-Pittsfield),  Barbara  E.  Gray  (D- 
Framingham),  Stephen  M.  Brewer  (D-Barr),  Christopher  J. 
Hodgkins  (D-Lee),  Kevin  O'Sullivan  (D- Worcester),  Joseph  B. 
Mclntyre  (D-New  Bedford),  Edward  B.  Teague  III  (R-Yarmouth). 


SUMMARY: 


This  proposal  would^provide  for  settlement  authority  at  the 
Appeal  and  Review  Bureau  within  the  Department  of  Revenue, 
similar  to  the  approach  used  by  the  Appeals  Office  at  the  Internal 
Revenue  Service.    Currently,  taxpayers  do  not  have  the 
opportunity  to  settle,  cases  on  a  compromise  basis  prior  to 
fully  exhausting  administrative  remedies  within  the  Department  of 
Revenue  and  appealing  the  denial  of  an  abatement  to  the 
Appellate  Tax  Board.    For  many  taxpayers,  it  can  take  several 
years  for  administrative  remedies  to  be  exhausted. 

This  proposal  would  allow  for  the  settlement  of  ambiguous  issues 
of  law  and  fact  at  the  pre-assessment  stage,  before  disputed  taxes 
are  required  to  be  paid  to  the  Department.    It  would  further 
enhance  the  Appeal  and  Review  process  by  providing  new 
procedures  for  hearings,  new  rules  regarding  the  disposition  of 
cases,  and  modified  pre-decision  review  requirements.    ' 


SENATE No.    1398 

— —^ — — — 

By  Ms.  Swift,  petition  (accompanied  by  bill,  Senate,  No.  1398)  of 
Jane  M.  Swift,  Robert  A.  Antonioni,  Brian  P.  Lees,  Henri  S. 
Rauschenbach  and  the  Associated  Industries  of  Massachusetts,  by 
Richard  C  Lord,  senior  vice  president,  for  legislation  relative  to 
dispute  resolution.  Taxation. 


tEije  Comrnontoealtt  ef  4&a**a4ra*ett* 


In  the  Year  One  Thousand  Nine  Hundred  and  Ninety-Three. 


An  Act  relative  to  dispute  resolution. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by*  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  Section  6  of  Chapter  58A  of  the  General  Laws, 

2  as  appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 

3  striking  the  last  sentence  and  replacing  it  with  the  following 

4  sentence:  —  During  the  period  allowed  for  the  taking  of  an 

5  appeal,  the  commissioner  may,  by  agreement  with  the  applicant, 

6  abate  the  tax  in  whole  or  in  pan  in  final  settlement  of  said 

7  application  subject  to  the  provisions  of  section  thirty-seven  A  or 

8  thirty-seven  C  of  chapter  sixty-two  C. 

1  SECTION  2.  Section  seven  of  chapter  fifty-eight  A  of  the 

2  General  Laws  as  appearing  in  the  1990  Official  Edition,  is  hereby 

3  amended  by  striking  the  last  sentence  of  the  first  paragraph  and 

4  replacing  it  with  the  following  sentence:  —  At  any  time  before 

5  the  decision  upon  the  appeal  by  the  board  or  by  the  appeals  court 

6  under  section  thirteen,  the  appellee  may  abate  the  tax  appealed 

7  from  in  whole  or  in  part  or  change  its  determination  subject  to 

8  the  provisions  of  section  thirty-seven  A  or  thirty-seven  C  of 

9  chapter  sixty-two  C 

1  SECTION  3.  Section  37Aofsaid  chapter  62C,  as  so  appearing, 

2  is  hereby  amended  by  striking  out  in  lines  1  and  2,  the  words: 

3  "Notwithstanding  any  other  provision  of  law,  prior  to  a  court 

4  judgement  or  decision  by  the  appellate  tax  board, ". 
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1  SECTION  4.  Section  37A  of  said  chapter  62C,  as  so  appearing, 

2  is  hereby  amended  by  striking  out  in  line  37,  the  word  "case",  and 

3  inserting  in  place  thereof,  the  following  words:  —  matter  which 

4  is  subject  of  such  agreement,. 

1  SECTION  5.  Subsection  (a)  of  section  37A  of  said  chap- 

2  ter  62C,  as  so  appearing,  is  hereby  amended  by  striking  out  in 

3  line  6  the  word  "either". 

1  SECTION  6.  Subsection  (a)  of  section  37A  of  said  chap- 

2  ter  62C,  as  so  appearing,  is  hereby  further  amended  by  striking 

3  out  in  line  7  the  words:  —  **or  as  to  the  taxpayer's  liability". 

1  SECTION  7.  Said  Chapter  62C,  as  so  appearing,  is  hereby 

2  amended  by  addingafter  section  37B  the  following  section:  — 

3  Section  37C.  (a)  The  commissioner  may  accept  a  lesser  amount 

4  than  the  proposed  or  assessed  tax  liability  in  final  and  full 

5  settlement  thereof;  provided,  however,  that  the  following 

6  conditions  are  met': 

7  (i)  The  commissioner  finds  that  there  is  significant  doubt  as  to 

8  the  taxpayer's  liability,  taking  into  account  potential  hazards  of 

9  litigation; 

10  (ii)  The  commissioner  and  the  taxpayer  agree  in  writing  to  the 

1 1  settlement. 

12  (b)  After  the  settlement  agreement  is  signed,  neither  the 

13  taxpayer  nor  the  commissioner  shall  be  permitted  to  reopen  the 

14  matter  or  matters  which  arc  the  subject  of  such  an  agreement 

15  except  by  reason  of  (1)  fraud;  (2)  misrepresentation  of  a  material 

16  fact;  or  (3)  mutual  mistake  of  a  material  fact  sufficient  to  cause 

17  a  contract  to  be  reformed  or  set  aside. 

1 8  (c)  The  commissioner  may  promulgate  regulations  to  carry  out 

19  the  provisions  of  this  section,  including  the  establishment  of 

20  procedures  for  review  of  settlement  agreements. 

21  (d)  Where,  under  the  provisions  of  this  section,  an  amount  less 

22  than  the  amount  of  the  assessed  tax  liability  is  accepted  in  final 

23  and  full  settlement  of  said  liability,  the  commissioner  shall  abate 

24  the  excess  of  such  liability  over  the  amount  accepted  in  settlement. 

25  (e)  Any  tax  liability  settlement  under  this  section  which  is 

26  entered  into  after  the  commissioner  has  denied  or  is  deemed  to 
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27  have  denied  an  application  for  abatement  filed  pursuant  to  section 

28  thirty-seven  of  this  chapter  and  which  proposes  to  abate  five 

29  hundred  thousand  dollars  or  more  of  the  tax,  not  including 

30  interest  and  penalties,  shall  be  submitted  to  the  attorney  general 

3 1  for  review.  Any  such  settlement  proposal  shall  take  effect  twenty- 

32  one  days  after  its  receipt  by  the  attorney  general,  unless  the 

33  attorney  general  objects  in  writing  to  the  settlement.  In  the  event 

34  the  attorney  general  objects  to  the  settlement  proposal,  sucb 

35  settlement  shall  not  take  effect  until  the  objection  is  resolved  by 

36  the  commissioner  and  the  attorney  general. 

37  (f)  The  commissioner  of  revenue  shall  report  to  the  attorney 

38  general  each  settlement  which  is  described  in  subsection  (e)  and 

39  which  is  less  than  fivehundred  thousand  dollars.  Said  report  shall 

40  include  the  identity  of  the  taxpayer,  the  type  and  amount  of  the 

4 1  tax  and  such  other  information  as  is  necessary  to  convey  the  terms 

42  of  and  reasons  for  each  such  settlement.  Said  report  is  to  be 

43  prepared  on  a  quarterly  basis  and  submitted  to  the  attorney 

44  general  no  later  than  forty-five  days  after  the  end  of  each  calendar 

45  quarter. 

1  SECTION  8.  This  act  shall  take  effect  on  July  first,  nineteen 

2  hundred   and   ninety-three   and   shall   apply   to   all   proposed 

3  assessments,  whether  proposed  or  made  before  or  after  said  date, 

4  except  where  a  full  and  final  settlement  has  been  enterd  into  prior 

5  to  said  date. 


Tfaii  Document  Kaj  B«c  Printed  On  lOO*  R«cyd«<i  P*p«x. 


TITLE: 


AN  ACT  RELATIVE  TO  REFUNDS  OF  OVERPAYMENTS 


SPONSOR: 


Senators  Jane  M.  Swift  (R-North  Adams),  Robert  A.  Antonioni 
(D-Leominster),  Brian  P.  Lees  (R-East  Longmeadow),  Henri  S. 
Rauschenbach  (R-Brewster);  Representatives  Thomas  P.  Walsh 
(D-Peabody),  Peter  J.  Larkin  (D-Pittsfield),  Kevin  O'Sullivan  (D- 
Worcester),  Barbara  E.  Gray  (D-Framingham),  Edward  B.  Teague 
III  (R- Yarmouth),  Christopher  J.  Hodgkins  (D-Lee),  Mary  S. 
Rogeness  (R-Longmeadow). 


SUMMARY: 


Overpayment  of  taxes  can  occur  for  several  reasons,  including 
disappointing  sales  in  the  last  quarter,  unexpected  expenses,  and  a 
choice  to  make  estimated  payments  at  the  high  end  of  estimates 
to  avoid  harsh  underpayment  penalties.  Under  current 
Massachusetts  law,  if  a  company  realizes  at  year  end  that  it 
substantially  overpaid  its  Massachusetts  estimated  tax,  the 
company's  only  recourse  to  recoup  the  overpayment  is  to  file  a 
tax  return.    The  filing  of  a  tax  return  may  not  occur  for  eight  or 
nine  months  after  the  end  of  the  year.    In  the  meantime  the 
company  is  without  use  of  the  overpaid  money  and  is  typically  in 
need  of  cash. 


At  the  federal  level,  and  in  many  states,  the  law  provides  that 
when  a  company  realizes  it  has  overpaid  its  estimated  tax  for  the 
year,  the  company  is  able  to  rapidly  adjust  the  overpayment  and 
have  use  of  the  cash  in  carrying  on  its  business.    This  is 
commonly  referred  to  as  a  "quick  refund".    This  proposal  would 
enable  Massachusetts  corporations  to  benefit  from  the  same  "quick 
refund"  and  thereby  have  use  of  these  funds  within  forty-five  days, 
following  the  filing  of  a  refund  application. 
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An  Act 
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.&  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  end  by  the 

authority  of  the  same,  es  follows: 

SECTICK  1.  -  Chapter  62C  of  the  General  .Lavs 
is  hereby  amended  by  adding  the  following  section: 
SECTION  4  0A 

(a)  A  corporation  may/  after  the  close  of  the  taxable 
year  and  on  or  before  the  fifteenth  jday  of  the  third 
•  xrr,th  •t^satt£?'«^j,  c-^  LwSi,2-£  U/w  «Say  c:>  which-  it 
files  a  return  for  «uch  taxable  year,  file  an 
application  for  an  adjustment  of  an  overpayment  of 
its  estimated  corporate  excise  tax  for  such  taxable 
year.  An  application  under  this  subsection  shall 
not  constitute  a  claim  for  credit  or  refund. 
An  application  under  this  subsection  shall  be 
verified  in  the  sace  manner  as  are  returns  of  the 
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taxpayer,  and  shall  be  filed  in  the  manner  and  form 
required  by  regulations  prescribed  by  the 
commissioner.  The  application  shall  6et  forth: 

(1)  the  estimated  income  tax  paid  by  the  corporation 
during  the  taxable  year; 

(2)  the  amount  which,  at  the  time  of  filing  the 
application,  the  corporation  estimates  as  its  income 
tax  liability  for  the  taxable  year; 

(3)  the  amount  of  the  adjustment;  and 

(4)  such  other  information  for  purposes  of  carrying  out 
the  provision  of  this  section  as  may  be  required  by 
such  regulations. 

(b)  Within  forty-five  days  from  the  date  on  which  an 
application  for  adjustment  is  filed  under  subsection 
(a) ,  the  commissioner  shall  make,  to  the  extent  he 
deems  practicable  in  such  period,  a  limited 
examination  of  the  application  to  discover  omissions 
and  errors  therein,  and  shall  determine  the  amount 
of  the  adjustment  upon  the  basis  of  the  application 
and  the  examination;  except  that  the  commissioner 
may  disallow,  without  further  action,  any 
application  which  he  finds  contains  material 
omissions  or  errors  which  he  deems  cannot  be 
corrected  within  such  forty-five  days. 
The  commissioner,  within  said  forty-five  day  period, 
may  credit  the  amount  of  the  adjustment  against  any 
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liability  for  Massachusetts  tax  on  the  part  of  the 
corporation  and  shall  refund  the  remainder  to  the 
corporation. 

No  application  under  this  section  shall  be  allowed 
unless  the  amount  of  adjustment  equals  or  exceeds 
•  (A)  10  percent  of _the  amount  of  the  application  as 
its  income  tax  liability  for  the  taxable  year/  and 
(B)  $500. 

Any  adjustment  under  this  section  shall  be  treated 
as  a  reduction*,  in  the  estimated  income  tax  paid, 
made  on  the  day  the  credit  is  allowed  or  the  refund 
is  paid, 
(c)  For  purpose  of  this  section,  the  -following  terms 
have  the  following  meanings: 

(1)  "Corporate  Excise  Tax  Liability"  means  the  excess 
of: 

(A)  The  sum  of  the  income,  property,  net  worth, 
premium  and  minimum  taxes  imposed  on  companies 
pursuant  to  Chapter  63  of  the  General  Laws  over 

(B)  the  credits  against  such  tax  as  provided  in 
chapter  63. 

(2)  "Amount  of  an  adjustment"  is  equal  to  the  excess  of: 

(A)  the  estimated  income  tax  paid  by  the 
corporation  during  the  taxable  year,  over; 

(B)  the  amount  vhich,  at  the  tice  of  filing  the 
application,  the  corporation  estimates  as  its 
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corporate  excise  tax  liability  for  the  taxable- 
year- 
(d)   If  the  corporation  seeking  an  adjustment  under  this 
section  paid  its  estimated  tax  on  a  combined  basis 
pursuant  to  section  32B  of  chapter  63  of  the  general 
lavs  or  expects  to  make  combined  return  for  the 
taxable  year, --this  section  shall  apply  only  to  such 
extent  and  subject  to  such  conditions ,  limitations 
and   exceptions   as   the   commissioner   may   by 
regulations  prescribe. 

a*. 

SECTION  2.   This  act  shall  take  effect  for  tax  years  on  or 
after  December  31,  1993. 


HOUSE No.   2144 


By  Mr.  CSullivan  of  Worcester,  petition  of  the  Associated 
Industries  of  Massachusetts,  Kevin  O^Suilivan,  Thomas  P.  Kennedy 
and  Edward  B.  Tcague  III  relative  to  the  statute  of  limitations  for 
corporate  excise  tax  payments.  Taxation. 


tTfjc  Ccrrrmo^bcaltt)  cf  jBAitodjuutu 


In  the  Year  One  Thousand  Nine  Hundred  and  Ninety-Three. 


An  Act  relative  to  the  statute  of  limitations  for  corporate 
excise  payments. 

Be  it  enacted  by  ihe  Senate  and  House  cf  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  26  of  chapter  62C  of  the  General  Laws  is  hereby 

2  amended  by  inserting  at  the  end  thereof  the  following  paragraph: 

3  (j)  n0  lax  levied  pursuant  to  chapter  sixty-three  of  the  General 

4  Laws  can  be  assessed  more  than  six  years  after  the  due  date  the 

5  return  was  filed  or  the  date  it  was  required  to  be  filed,  whichever 

6  occurs  later,  except  in  the  case  of  a  false  or  fraudulent  return  filed 

7  with  intent  to  evade  said  tax,  or  of  a  failure  to  file  a  return  with 
$  intent  to  evade  said  tax. 

1       SECTION  2.  This  act  shall  take  effect  upon  its  passage. 


Tbif  Ek><:utn<ot  Has  B«o  Mated  Oc  lOCHfc  R«crcW  P«txi 


TITLE: 


AN  ACT  RELATIVE  TO  THE  STATUTE  OF  LIMITATIONS  FOR 
CORPORATE  EXCISE  PAYMENTS 


SPONSORS: 


Senators  Henri  S.  Rauschenbach  (R-Brewster),  Jane  M.  Swift  (R- 
Nonh  Adams);    Representatives  Kevin  O'Sullivan  (D-Worcester), 
Thomas  P.  Kennedy  (D-Brockton),  Edward  B.  Teague  III  (R- 
Yarmouth). 


SUMMARY: 


Under  current  Massachusetts  law,  the  Department  of  Revenue  has 
the  authority  to  assess  for  an  unlimited  number  of  years  when  a 
taxpayer  has  failed  to  file  a  tax  return.    This  practice  clearly 
discourages  voluntary  compliance  on  the  part  of  corporations  who 
may  have  inadvertently  failed  to  file  and  wish  to  begin  compliance 
but  fear  the  potential  liability  associated  with  DOR's  unlimited 
authority  to  assess  for  taxes  due  in  past  years. 

This  proposal  sets  a  statute  of  limitations  of  six  years  on  failure 
to  file  corporate  excise  returns,  except  in  cases  where  failure  to 
file  is  due  to  intent  to  evade  payment  of  taxes. 


TITLE: 


AN  ACT  PROVIDING  FOR  AN  EXTENSION  OF  THE 
ABATEMENT  PERIOD  FOR  TAXPAYERS 


SPONSOR: 


Senators  Jane  M.  Swift  (R-North  Adams),  Robert  A.  Antonioni 
(D-Leominster),  Henri  S.  Rauschenbach  (R-Brewster); 
Representatives  Peter  J.  Larkin  (D-Pittsfield),  Kevin  O'Sullivan 
(D- Worcester),  Barbara  E.  Gray  (D-Framinghain),  Edward  B. 
league  HI  (R-Yarmouth),  Christopher  J.  Hodgkins  (D-Lee). 


SUMMARY: 


This  proposal  seeks  to  extend  the  period  for  tax  abatement  claims 
beyond  the  statutory  three  year  period  when  the  period  of 
assessment  has  been  extended. 


■*: 


Current  law  provides  that  the  Commonwealth  has  a  three  year 
period  to  assess  taxes.    Similarly,  the  taxpayer  has  the  right  to  file 
an  abatement  claim  within  three  years  of  the  original  due  date  of 
the  return,  within  two  years  from  the  date  of  assessment  or  within 
one  year  from  the  date  of  payment,  whichever  is  later.    However, 
when  the  Commonwealth  and  the  taxpayer  agree  to  extend  the 
statute  for  purposes  of  allowing  assessments  beyond  the  usual  time 
period,  there  is  no  provision  under  the  current  law  to  extend  the 
time  for  the  filing  of  abatement  claims. 

Quite  frequently,  the  Department  of  Revenue  and  taxpayers  do 
extend  the  assessment  period.    At  the  federal  level,  an  extension 
of  the  period  in  which  the  IRS  is  able  to  make  an  assessment 
also  extends  the  period  in  which  an  abatement  can  be  .filed.   It  is 
also  generally  the  case  in  other  states  that  an  extension  of  the 
time  period  in  which  the  state  is  able  to  assess  also  extends  the 
time  period  in  which  a  taxpayer  has  the  right  to  file  a  claim  for 
refund.    Passage  of  this  legislation  would  therefore  bring 
Massachusetts  into  conformity  with  current  federal  and  most  state- 
wide policies. 


HOUSE No.   2138 


By  Mr.  Larkin  of  Pittsficld,  petition  of  the  Associated  Industries 
of  Massachusetts,  Peter  J.  Larkin,  Kevin  CSullivan,  Barbara  E.  Gray, 
Edward  B.  Teague  III  and  Christopher  J.  Hodgkins  for  legislation 
to  provide  for  an  extension  of  the  abatement  period  for  taxpayers. 
Taxation. 
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In  ihc  Year  One  Thousand  Nine  Hundred  and  Ninery-Thrce. 


An  Act  providing  for  an  extension  of  the  abatement  period  for 


TAXPAYERS.  gt 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  The  first  paragraph  of  section  37  of  chapter  62C 

2  of  the  General  Laws,  as  appearing  in  the  1990  Official  Edition, 

3  is  hereby  amended  by  striking  out  the  period  at  the  end  thereof 

4  and  by  inserting  in  place  thereof  the  following:  — 

5  ;  provided,  however,  thai  where  the  commissioner  and  the 

6  taxpayer  have  agreed  to  extend  the  period  for  assessment  of  a  tax 

7  pursuant  to  section  twenty-seven,  the  period  for  filing  for  an 

8  abatement  or  for  abating  said  tax  shall  not  expire  prior  to  the 

9  expiration  of  the  period  within  which  an  assessment  may  be  made 
10  pursuant  to  such  agreement  or  any  extension  thereof. 

1  SECTION  2.  This  act  shall  lax  effect  for  taxable  yean  ending 

2  on  or  after  December  31,  1993. 
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TITLE: 


AN  ACT  RELATIVE  TO  THE  TIMELY  FILING  OF  STATE 
ABATEMENT  APPLICATIONS  AND  OTHER  TAX  DOCUMENTS 


SPONSORS: 


Senators  Jane  M.  Swift  (R -North  Adams),  Robert  A.  Antonioni 
(D-Leominster),  Henri  S.  Rauschenbach  (R-Brewster); 
Representatives  Peter  J.  Larkin  (D-Pittsfield),  Kevin  O'Sullivan 
(D-Worcester),  Thomas  P.  Kennedy  (D-Brockton),  Christopher  J. 
Hodgkins  (D-Lee),  Mary  S.  Rogeness  (R-Longmeadow). 


SUMMARY: 


This  proposal  would  revise  the  rules  regarding  the  timeliness  of  a 
tax  return,  payment  or  other  document  mailed  to  the  appropriate 
state  tax  office.    Although  the  current  law  provides  that  certain 
returns  and/or  tax  payments  are  timely  filed  if  mailed  by  a 
certain  date,  this  provision  does  not  apply  to  all  tax  documents. 
For  example,  a  recent  court  case  held  that  an  application  for 
abatement  of  tax  must  be  received  by  the  state  tax  office  on  or 
before  the  deadline  even  though  it  was  timely  mailed. 

The  existing  provision  would  be  extended  to  all  state  tax  returns, 
applications  for  abatement,  statements  or  other  documents,  so  that 
timely  U.S.  mailing  would  be  considered  timely  filing  in  all  cases. 
Like  the  present  law,  however,  returns  and  payments  with  respect 
to  certain  trustee  or  transaction  taxes  would  have  to  be  mailed  at 
least  two  days  before  the  deadline  to  be  considered  timely  filed. 
The  Commissioner  would  also  be  granted  the  authority  to 
promulgate  regulations  to  allow  other  types  of  mailing  such  as 
private  delivery  services  to  qualify  for  timely  filing. 
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By  Mr.  Lark_n  of  Pittsfield,  petition  of  the  Associated  Industries 
of  Massachusetts,  Peter  J.  Larkin,  Kevin  OSullivan,  Thomas  P. 
Kennedy,  Christopher  J.  Hodgkins  and  Mary  S.  Rogeness  relative 
to  the  timely  filing  of  state  tax  abatement  applications  and  other 
documents.  Taxation. 
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In  the  Year  One  Thousand  Nine  Hundred  and  Ninety -Three. 


An  Act  relative  to  the  timely  filing  of  state  tax  abatement 
applications  and  other  documents. 

Be  it  enacted  by  the  Senate  arte!  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  Section  33Aofchapter62Cofthe  General  Laws, 

2  as  appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 

3  striking  out  the  first  two  paragraphs  and  inserting  in  place  thereof 

4  the  following  paragraphs:  — 

5  Section  33A.  If  any  return,  application  for  abatement  of  tax, 

6  statement  or  other  document  required  to  be  filed  with  the 

7  commissioner,  or  any  payment  to  the  commissioner  required  to 

8  be  made  within  a  prescribed  period  or  on  or  before  a  prescribed 

9  date  is,  after  such  period  or  date,  delivered  by  United  States  mail, 

10  or  by  such  alternative  private  delivery  service  as  the  commissioner 

1 1  may  by  regulation  permit,  to  the  office  with  which  such  return, 

12  application,  statement  or  other  document  is  required  to  be  filed, 

13  or  to  which  such  payment  is  required  to  be  made,  the  date  of  the 

14  United  States  postmark,  or  other  substantiating  date  mark 

15  permitted  by  regulation,  affixed   on  the  envelope  or  other 

16  appropriate  wrapper  in  which  such  return,  application,  statement 

17  or  other  document,  or  payment,  is  mailed  or  deliered  shall  be 

18  deemed  to  be  the  date  of  delivery  or  the  date  of  payment  as  the 

19  case  may  be.  This  provision  shall  apply  only  if  (A)  the  postmark 

20  date  or  other  substantiating  date  mark  permitted  by  regulation 

21  falls  within  the  prescribed  period  or  on  or  before  the  prescribed 
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22  date  (i)  for  the  filing,  including  any  extension  granted  for  such 

23  filing,  of  the  return,  application,  statement  or  other  document, 

24  or  (ii)  for  making  the  payment  including  any  extension  granted 

25  for  making  such  payment;  and  (B)  the  return,  application, 

26  statement  or  other  document,  or  payment  was,  within  the  time 

27  prescribed  in  clause  (A),  deposited  in  the  mail  in  the  United  States 

28  in  an  envelope  or  other  appropriate  wrapper,  first  class  postage 

29  prepaid,  or  delivered  to  such  alternative  private  delivery  service, 

30  properly   addressed   to   the   office   with   which  the   return, 

31  application,  statement  or  other  document  is  required  to  be  filed, 

32  or  to  which  such  payment  is  required  to  be  made. 

33  This  section  shall  apply  to  any  return  required  to  be  filed  under 

34  sections  ten  or  sixteen  and  any  payment  required  to  be  made  in 

35  connection  therewith  under  section  thirty-two  or  under  chapters 

36  sixty-four  A  to  sixty-four  J,  inclusive,  or  chapter  one  hundred 

37  and  thirty-eight  only  if  the  date  of  mailing  or  delivery  to  such 

38  private  delivery  service  falls  4>n  or  before  the  second  day  before 

39  such  prescribed  date  and  the  payment  was,  on  or  before  such 

40  second  day,  mailed  in  the  United  States  in  an  envelope  or  other 

41  appropriate  wrapper,  first  class  postage  prepaid,  or  delivered  to 

42  such  alternative  private  delivery  service,  properly  addressed  to  the 

43  office  with  which  such  return  or  payment  is  required  to  be  made. 

1       SECTION  2.  This  act  shall  take  effect  upon  its  passage. 
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SPECIAL  COMMISSION  OX 
CORPORATE  DISCLOSURE 
JUNE  1.  1995 

_MR  CHAIRMAN.  SENATOR,  CONGRESSMAN..  MR.  PRESIDENT  MR  SPEAKER 
AND  DISTINGUISHED  MEMBERS  OF  THE  SPECIAL  COMMISSION  ON 
CORPORATE  DISCLOSURE  .  GOOD  MORNING.      --  MY  NAME  IS  DAN  GREGORY. 
I  WOULD  LIKE  TO  THANK  THE  COMMISSION  FOR  ITS  COMMITMENT  TO 
RESOLVE  TEE  ISSUE  OF  TAX  DISCLOSURE  IN  MASSACHUSETTS.  ALSO  I 
WOULD  LIKE  TO  THANK  YOU  FOR  THE  OPPORTUNITY  TO  APPEAR  HERE  TODAY 
WITH  MY  COLLEAGUES  TO  PRESENT  OUR  VIEWS  ON  THE  ISSUE  BEING 
REVIEWED  BY  YOUR  COMMISSION.  I  AM  HERE  IN  TWO  CAPACITIES;  ONE  AS 
CHAIRMAN  OF  Tnl  GOVERNORS  COUNCIL  FOR  ECONOMIC  GROWTH  AND 
TECHNOLOGY  AND  ALSO  REPRESENTING  MY  OWN  FIRM.  GREYLOCK 
MANAGEMENT  CORP.  A  LEADING  VENTURE  CAPITAL  FIRM.  AND  THE 
INDUSTRY  OF  WHICH  IT  IS  A  PART.  AS  A  PAST  CHAIRMAN  AND  PRESIDENT 
OF  THE  NATIONAL  VENTURE  CAPITAL  ASSOCIATION 

TV  TV"   ft  CIMV^TAV   T\/* 

THE  GOVERNORS  COUNCIL  FOR  ECONOMIC  GROWTH  AND  TECHNOLOGY  IS 
A  GROUP  OF  LEADERS  FROM  BUSINESS.  ACADEMIA,  AND 
THE  PROFESSIONS  WHO  ARE  KEENLY  INTERESTED  IN  PUTTING  BEFORE 
THE  WELD  ADMINISTRATION  AND  ALL  OTHERS  WHO  ARE  INTERESTED  - 
THOUGHTS  AND  RECOMMENDATIONS  THAT  IT  DEEUS  AS  IS^VL  AND 
RELEVANT  TO  THE  IMPROVEING  THE  PROSPECTS  FOR  ECONOMIC  AND  JOB 
GROWTH  IN  THE  STATE  AND  TO  THE  ENHANCEMENT  OF  Tnz  REGIONS 
TECHNOLOGY  BASE  THE  WORK  OF  THE  COUNCIL  HAS  TAKEN  MANY  FORMS 


ALMOST  ALL  OF  WHICH  HAVE  CONTRIBUTED  TO  A  STRONG  POINT  OF 

I  ON  THE  DISCLOSURE  ISSUE  QUESTION  TWO.    . 

DENNIS  PICARD.  CHAIRMAN  OF  RAYTHEON,  HEADED  A  TASK  FORCE  ON 

DEFENSE  INDUSTRY  AND  FOR  THE  FIRST  TIME  PUT 

iRE  THE  STATE  ADMINISTRATION  IN  DETAIL  THE  FULL  SCOPE  AND  SIZE 

IE  DEFENSE  INDUSTRY  AND  THE  DIFFICULTIES  AND  COSTLINESS  OF 

!G  BUSINESS  IN  MASSACHUSETTS  AT  A  TIME  WHEN  NATIONAL  DEFENSE 

NESS  IS  CONTRACTING.  THE  TASK  FORCE  POINTED  OUT  THAT  THE 

/EX  PLAYING  FIELD  DEALT  BY  STATE  POLICY  WAS 

>ING  THE  STRENGTH  OF  OUR  OWN  DEFENSE  INDUSTRY  IN 

t 
SACHUSETTS  AS  IT  DEALS  WITH  NATIONAL  TRENDS.  THE  NET  EFFECT  IS 

LIKELY  LOSS  OF  100,000  DEFENSE  DEPENDENT  JOBS.  BY  MEANS  OF  AS 

KKED  LETTER  MR.  PICARD  POINTS  OLT  THAT  THE  DISCLOSURE  LAW  IF 

ERE  TO  BE  ENACTED  WOULD  FURTHER  EXACERBATE  THE  STATES 

|EMS  BY  WEAKENING  OUR  POSITION  VIS  A  VIS  OUR  OUT  OF  STATE 

ETITORS.  THE  DEFENSE  INDUSTRY  SEGMENT  APPEARS  TO  BE  THE 

IS  LARGEST  ECONOMIC  PIECE  WITH  THE  LARGEST  NUMBER  OF  JOBS. 

TEYEN  LEVY.  CHAIRMAN  OF  BOLT  BERAN'EK  AND  NEWMAN.  CHAIRED  A 

MITTEE  ON  THE  TELECOMMUNICATIONS  INDUSTRY  AND 

PRIORITIES  IN  ORDER  TO  CONTINUE  TO  FLOURISH  AS  IT  ALREADY 

:  MASSACHUSETTS.  HIS  GROUP  OBSERVED  THAT  TELECOMMUNICATION 

LOYMENT  IN  RELATION  TO  TOTAL  EMPLOYMENT  IS  THE  HIGHEST  OF 

STATE  IN  THE  UNION.  AN  INTERESTING  AND  PROMISING  FINDING  SINCE 

INDUSTRY  IS  ENJOYING  a  RAPID  RATE  OF  GROWTH  IN  JOBS  AND 

:XUE.  BUT  EVEN  MORE  IMPORTANT  WAS  THE  FACT  THAT  THEIR 

|R  ONE  RECOMMENDATION  WAS  AGAINST  THE  ADAPTATION  OF  THE 


disclosure  act  as  a  measure  which  if  passed  would  contribute  to 
a  defeat  just  when  a  victory  may  be  at  hand. 

many  of  the  council  members  in"  different  capacities 
are  focusing  on  the  problems  of  defense  conversion.  this  process 
entails  the  adaptation  of  former  defense  technologies 
to  new  uses.  it  involves  new  capital  both  federal  and  private.  it 
involves  siting  decisions  because  you  aren't 
very  likely  to  build  stoves  where  missiles  were  built, 
capital  is  very  mobile  and  will  go  where  it  is  treated  fairly 
and  facilities  will  be  located  where  they  can  operate  the  best, 
recognizing  that  defense  conversion  $  a  new  beginning.  it  is  an 
opportune  time  for  a  fresh  assessment  of  the  elements  of  a  new 
business  and  in  that  context  the  competitor  visibility  afforded 
by  the  disclosure  act  seems  like  a  hazard  that  only  compounds 
an  already  risky  transition.  and  one  most  certainly  to  be  taken 
into  account  in  ant  siting  decision. 

i  tit  LUL-iV-li-  AubU  HAb  A    i  Al>k  rUKlwL  ON    i  A.\  POi-lLl    A.\jJ  LAri  i  —  X- 

FORMATION  HEADED  BY  TED  LADD  AND  EUGENE  FREEDMAN. 
CHAIRMEN  OF  STANDISH  AYER  AND  WOOD  AND  COOPERS  AND  LYBRAND 
RESPECTIVELY.  MR  LADD  SUBMITTED  A  LETTER  ATTACHED,  WHICH 
POINTS  OUT  THE  RELATIVE  HIGH  COST  STRUCTURE  OF  MASSACHUSETTS 
BUSINESSES  AS  A  ROOT  CAUSE  OF  THE  LOSS  OF  JOBS.  MANY  OF  THESE 
ARE  INTRACTABLE  AND  ARE  DIFFICULT  TO  CHANGE  IE    COST  OF  zSt^GY 
ls  ONcCa.n  iNri-LnNCi:  inr  i  aa  MKlCiURi:.  inniKRECcNT 

X  "  «  £1    Uf   i  nE  Lk'MD  i   nLI'  r£iJC7\AjL.  .-i.Mibi.-iiL  ,"  -i  ;  £T>  f'-./v.  -.\i>   j  f.  A  J 

ur  .-\  sl  db;  .-*.\i  ;.^  \i\ivz?.  Of  jLft^DiU  iO.\^  .viA^ACn^ci  i:» 
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TO  THAT  THE  REQUIREMENT  THAT  FORMERLY  CONFIDENTIAL  TAX 
KMATJON  BE  MADE  AVAILABLE  TO  COMPETITORS  IS  A  SELF- 
JCTED  WOUND  ON  AN  APPALLING  SCALE. 

ALEXANDER  D  ARBELOFF  PRESIDENT  OF  TERADVNE  AND  A  MEMBER  OF 
GOVERNORS  COUNCIL  ON  ECONOMIC  GROWTH  AND  TECHNOLOGY  HAS 
)RTED  IN  AN  ATTACHED  LETTER  THAT  THANKS  TO  A  GREAT  DEAL  OF 
iRT  ON  THE  PART  OF  HIS  BOSTON  BASED  EMPLOYEES.  TERADYNE  HAS 
RGED  IN  THE  PAST  YEAR  AS  THE  WORLD  S  LEADING  SUPPLIER  OF 
[CONDUCTOR  TEST  EQUIPMENT.  THEY  ARE  SHIPPING  KEY  NEW  PRODUCTS 
if  THE  HARRISON  AVENUE  PLANT  AT  Tnl  RATE  OF  Si  00.000.000  PER 
I  HAVING  OVERTAKEN  SEVERAL  IMPORfANT  COMPANIES  INCLUDING 
(JAPANESE  COMPANIES,  SVCn  REVENUE  IS  FINDING  ITS  WAY  INTO  TEE 
b  f.-il i\ULL  a.\L'  i ni:  bi  a i tb  i  aa  Rt v  tNuLb.    rurxv.i.\vj  i lraui  -\l  i 0 

L.UOH  r.r\0;  1  i  .>  v/i    Ol  i\  .ViAOOnv.ijCOi-j  io  sJS'ZRn.i  iO.No.  A>  UiOi  l.\Li 
i\  riwT  i  x  b  Ur  <..;;.  i\  Ov.  j   Or  M  a  i  L  ur£i\A  i  iO.No  v.  Ol  i-L*  vji  V  L  OlI\ 
Hi.:  j  i  OfO  ALv-ZCO   j  v.    v  Ai-l  .nl>LC   J  ;\iUKAi.-li  lO;\  I\£.L.-i  i  i.Nv..   i  vv  kKS\ 

0.\  rTtui/i-Lib.  ii   lb  n.-iKiv  rOi\  Ait  iO  Db&«i&Vh  in.-.i    Ai  a  j  iAic  v\  ntN 

SUPPLY  OF  LOCAL  MANUFACTURING  JOBS  IS  SHRINKING.  THE 
iPONENTS  OF  QUESTION  TWO'  WOULD  GIVE  TERADYNE  S  OUT  OF  STATE 
PETITORS  SUCH  A  POWERFUL  WEAPON  TO  BE  USED  AGAINST  US.... 
WIDESPREAD  VIEW  IS  THAT  MASSACHUSETTS  IS  FUNDAMENTALLY 

HIE  TO  BUSINESS 

A  WORD  ABOUT  MY  OWN  DIRECT  EXPERIENCE  AND  ITS  RELATION  TO 
DISCLOSURE  ISSUE.  SINCE  GREYI.OCK  WAS  STARTED  IN  1965. 
^^  r'i.Aicj  .-.\  tAr.i-i  :>»  nvi::   r.Ui>i:  iN  ^uu  iX'.vi^.a.^ 
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(jNG  posji  iovs  in  various  vbw  technologies  arou 


COUNTRY.  54  FOUR  OF  THOSE  WERE  MASSACHUSETTS  COMPANIES.  MOST  OF 
THOSE  INVOLVED  BOARD  PARTICIPATION  AND  A  DIRECT  INVOLVEMENT  IN 
THE  MANAGEMENT  DECISIONS  OF  COMPANIES.  THE 
JOB  CREATION  BY  THESE  COMPANIES  HAS  BEEN  VERY  SUBSTANTIAL.  THE 
TAX  REVENUES  GENERATED  WERE  VERY  SUBSTANTIAL.  THE  ORIGINAL 
SITING  OF  THESE  COMPANIES  WAS  CAREFULLY  THOUGHT  OUT  AND 
SUBSEQUENT  EXPANSION  WAS  A  REOCCURRING  CONSIDERATION.  HAD  THE 
TAX  DISCLOSURE  REQUIREMENT  BEEN  IN  EFFECT  I  CAN  ATTEST  THAT  FEWER 
jOco  A.Nij  i  .^.\  Khv  c.Vt^  \\  ul-l-jJ  nA\  t  dcl.\  uz>>LhAiZD  i.\ 
.i.-^ACrubLi  lb. 
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AS  I  POLE  THE  MEMBERS  OF  THE  GOVERNORS  COUNCIL  ON  ECONOMIC 
GROWTH  AND  TECHNOLOGY  I  HAVE  YET  TO  FIND  ANY  MEMBER  OF  THE 
COUNCIL  OR  ITS  TASK  FORCES.  OVER  1 00  PEOPLE.  WHO  CAN  FIND  ANY 
REDEEMING  VALUE  IN  THE  PROPOSED  DISCLOSURE  PROVISION.  ISSTlAD 
THEY  SEE  IT  AS  A  HOSTILE  BUSINESS  ACT  NEGATIVELY  IMPACTING  THE  JOB 
SEATING  CAPABILITY  OF  OUR  ECOMOMY  TO  ACHIEVE  A  TOOL  OF  DUBIOUS 
VALUE  TO  POLICY 


J  THIS  POINT  I  WOULD  LIkE  TO  TURN  THE  REST  OF  THE  PRESENTATION 
\'l?.  TO  MY  COLLEAGUES.  A.-iRON  S?l\CE:<.  MICHAEL  HANSON  AND  h^VCz 
LaBE.  THEY  WILL  EXPRESS  TtUlK  OWN  VIEWS  AND  AMPLIFY  TEz  VIEWS 
"  THE  GOVF^NORs  forv"    V~VBP£"s  ON  twt<;  !Vi>nx>T»\T  nrsr;  rvr-;?- 
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Statement  of 
Mitchell  Adams 
Commissioner  of  Revenue 

• 

Mass.  Special  Commission  on  Business  Tax  Policy 

June  1,  1993 

I  am  here  today  to  provide  the  members  of  this  Commission  with 
some  basic  facts  about  the  corporate  audit  program  conducted  by 
the  Department  of  Revenue,  and  to  relate  those  facts  to  the 
question  of  disclosure  of  corporate  tax  information. 

The  Department  of  Revenue,  like  many  state  agencies,  has  been 
subject  to  the  budget  cuts  that  were  a  necessary  part  of 
balancing  the  state's  books.   Recently,  this  has  led  some  people 
to  assume  that  we  are  fulfilling  our  responsibilities  for 
enforcing  the  Commonwealth' s  tax  laws  less  effectively, 
especially  in  the  corporate  excise  area.   This  has  some 
intuitive  appeal  but  only  in  the  absence  of  a  broader  look  at 
the  Department's  overall  business  strategy. 

Since  the  mid-1980' s,  the  Department's  overall  goal  has  been  to 
seek  productivity  improvements  through  aggressive  use  of 
advanced  information  technology  and  improved  voluntary 
compliance. 

The  centerpiece  of  this  strategy  was  the  complete  overhaul  of 
the  Department's  computer  systems.   The  taxpayers  of  the 
Commonwealth  invested  over  $60  million  in  a  new  DOR  computer 
system.   The  new  system  has  vastly  improved  productivity  and  has 
allowed  DOR  to  offset  much  of  the  impact  of  reduced  staffing. 

A  comprehensive  look  at  our  audit  strategy  must  therefore 
include  examination  of  both  the  traditional  manual  portion  of 
our  audit  operation  and  the  operations  that  are  now  performed 
automatically  through  the  aggressive  application  of  advanced 
information  technology. 

Let  me  focus  first  on  the  manual  side  of  the  ledger.   The 
Department  of  Revenue's  audit  division  continues  to  pursue  a 
very  aggressive  strategy.   Overall  that  strategy  will  yield 
approximately  the  same  amount  or  more  in  assessments  this  year 
than  it  did  in  FY92.   Dollars  collected  through  corporate  excise 
audits  this  year  during  the  first  three  quarters  are  well  ahead 
of  last  year  and  comparable  with  FY91. 

Some  comparative  data  on  our  manual  audit  operation  are 
instructive: 

o   As  a  percentage  of  total  corporate  tax  filers,  our 

manual  audit  program  provides  50%  more  audit  coverage 
than  does  the  federal  Internal  Revenue  Service.   We 


examine  approximately  3.8%  of  corporate  taxpayers, 
compared  to  the  IRS  figure  of  2.3%. 

o   Our  audit  coverage  is  greater  than  that  of  the  majority 
of  other  states  —  and  has  been  in  each  of  the  last 
three  years. 

o   Massachusetts  has  consistently  been  rated  among  the  most 
aggressive  states  in  the  nation  in  terms  of  auditing  by 
the  chief  financial  officers  of  multistate  companies. 

I  particularly  want  to  emphasize  that  DOR  has,  over  the  past 
three  years,  concentrated  its  corporate  audit  resources  on  the 
corporate  taxpayers  that  owe  the  most. 

We  are  on  target  for  our  goal  of  reviewing  the  returns  of  each 
of  the  Fortune/Forbes  500  corporations  that  operate  in 
Massachusetts  for  audit  worthiness  at  least  once  every  three 
years.  Considering  that  the  largest  1000  corporations,  just  1% 
of  the  universe,  pay  almost  60%  of  the  corporate  excise,  this 
strategy  makes  a  great  deal  of  sense. 

The  performance  statistics  tell  a  tale  of  success  for  our  audit 
strategy. 

You  already  know  that  the  size  of  our  field  audit  staff  dropped 
significantly  from  FY90  to  FY93.   What  you  probably  don't  know 
is  that: 

The  amount  of  annual  collections  per  auditor  has  risen  to 
almost  $600,000  over  the  same  period,  for  a  remarkable  41% 
improvement  in  productivity. 

The  amount  collected  per  audited  taxpayer  has  been  pushed  up 
90%,  from  $12,219  in  FY90  to  $23,179  in  FY93. 

While  the  total  number  of  field  audits  has  fallen,  the 
number  of  audit  hours  devoted  to  each  audit  has  gone  up  57%, 
from  21  hours  to  33  hours. 

Not  only  has  the  average  hours  per  audit  gone  up  57%,  but 
the  amount  of  revenue  collected  per  audit  hour  has  improved 
as  well,  from  $587  four  years  ago  to  $693  today,  another  18% 
productivity  gain. 

These  successes  have  been  achieved  in  the  midst  of  a 
recessionary  economy  that  has  had  a  significant  impact  on 
corporate  America  and  corporate  Massachusetts,  during  a  period 
that  began  with  a  precipitous  slide  in  corporate  tax 
collections. 

This  audit  record  has  been  made  possible,  in  large  measure,  by 
the  Department's  increasing  emphasis  on  automated  audit 
procedures.   Our  greater  sophistication  in  the  automated 


screening  of  all  corporate  returns  is  gradually  supplanting  much 
of  the  traditional  manual  audit  function  previously  performed  by 
desk  audit. 

* 

Our  computer  system  now  performs  a  number  of  automatic  checks  of 
taxpayer  reported  data  on  a  universal  basis.   Because  these 
checks  could  only  be  performed  manually  previously,  it  was 
impossible  to  justify  doing  them  universally,  despite  the 
potential  for  some  noncompliance  to  go  undetected.   These 
include: 

o  Corporate  Estimated  Payments  —  Since  1991,  the  system 

routinely  compares  corporate  estimated  payments  claimed  by 
taxpayers  on  their  final  returns  to  actual  payments  and 
generates  a  bill  when  discrepancies  exist.   Approximately 
2,600  corporations  were  assessed  $1.3  million  in  additional 
tax  over  the  last  year. 

o  Underpayment  of  Estimated  Taxes  —  Compliance  with  minimum 
corporate  estimated  payment  thresholds,  which  was  typically  a 
manual  desk  audit  issue  or  was  only  reviewed  when 
corporations'  returns  were  audited  on  other  issues,  is  now 
reviewed  universally  by  computer.   The  system  calculates 
appropriate  penalties  and  bills  the  businesses  whenever 
appropriate.  Almost  5,000  such  bills  were  issued  in  the  last 
year. 

o  Extensions  —  In  the  past,  returns  of  taxpayers  who  filed 
extensions  were  not  reviewed  to  see  if  the  taxpayer  had  met 
minimum  payment  requirements  for  a  valid  extension.   This  is 
now  done  automatically  and  corporations  are  billed  for 
appropriate  penalties  and  interest.   Approximately  2,000  such 
bills  were  issued  over  the  last  year  with  assessments 
totaling  $1.2  million. 

It's  important  to  emphasize  that  the  systems  applications  — 
which  permit  us  to  ensure  that  10,000  or  almost  1  of  every  10  of 
the  corporations  doing  business  in  the  Commonwealth  do  not 
violate  certain  payment  requirements  —  are  in  addition  to  our 
manual  audit  programs. 

In  the  future  corporate  tax  managers  are  likely  to  see  further 
fruits  of  the  partnership  between  information  technology  and 
traditional  auditing  in  which  we  continue  to  invest  our  precious 
resources.   These  efforts  include  our  development  of  more 
sensitive  audit  selection  methodologies,  relying  in  part  on 
external  data  sources  about  corporate  economic  activity,  and  they 
are  making  it  possible  for  our  auditors  to  spend  more  of  their 
time  on  more  fruitful  investigations. 

Looking  ahead,  we  are  contemplating  further  technological 
enhancements  to  achieve  even  greater  audit  productivity, 
including: 


o   Further  streamlining  of  our  audit  selection  software.  , 

o   Refinement  of  the  business  rules  by  which  audit  targets 
are  identified. 

o   Expanded  use  of  external  databases  potentially  available 
to  the  department  to  identify  corporate  excise 
non-filers. 

o   Further  automation  of  the  audit  case  file  system  and 
other  computer  resources  for  our  field  audit  staff. 

We  fully  expect  to  continue  the  trend  of  the  last  three  year 
toward  greater  audit  productivity.   And  given  the  recent 
interest  expressed  in  the  Legislature  in  this  area,  we  may  well 
see  some  additional  resources  in  the  FY94  budget  to  augment  our 
field  staff. 

But  what  does  the  Department's  audit  performance  have  to  do  with 
the  issue  of  corporate  tax  disclosure?  To  my  mind,  almost 
nothing  at  all.   Corporate  taxpayers  already  consider 
Massachusetts'  enforcement  of  the  tax  laws  among  the  toughest  in 
the  nation. 

Public  disclosure  of  corporate  tax  data  will  not  help  the 
Department  of  Revenue  do  its  tax  job.  All  the  information  that 
would  be  made  available  through  corporate  tax  disclosure  is 
already  available  to  my  auditors. 

Nor  will  public  disclosure  of  corporate  tax  data  help  the 
public  know  if  corporations  are  filing  complete  and  accurate 
returns.   The  kinds  of  information  that  would  be  disclosed 
barely  scratch  the  surface  of  the  data  that  our  audit 
procedures,  both  automated  and  manual,  already  assimilate  and 
analyze. 

Members  of  the  Commission  have  a  difficult  job  trying  to  balance 
the  need  for  confidentiality  with  the  public' s  legitimate 
concern  about  how  the  tax  burden  is  shared.   Your  job  will  only 
become  more  difficult  if  you  get  sidetracked  into  a  discussion 
of  audit  activity.   As  I  hope  I  have  made  clear,  there  is  no 
connection  between  corporate  tax  disclosure  and  DOR' s  audit 
strategy  and  coverage. 

Thank  you  for  your  time. 
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Good  morning  Chairman  Syron  and  members  of  the  Special  Commission  on 
Business  Tax  Policy.  I  am  Jane  Walsh,  president,  Northmark  Bank,  a  $115  million  bank 
located  in  North  Andover  and  vice-chairman  of  the  Massachusetts  Bankers  Association. 
On  behalf  of  the  200  savings,  co-operative,  and  commercial  banks  which  make  up  the 
Association,  I  would  like  to  thank  the  commission  and  their  staff  for  their  efforts  in 
reviewing  the  Commonwealth's  relevant  business  tax  policies. 

While  I  am  here  principally  to  testify  on  the  study  on  bank  taxation,  I  would  like 
to  offer  the  Association's  position  with  respect  to  the  subject  of  corporate  tax  disclosure. 
The  Massachusetts  Bankers  Association  believes  that  the  existing  tax  disclosure 
requirements  will  not  yield  any  public  benefit.  We  further  believe  that  the 
requirements  could  have  an  adverse  impact  on  the  state's  ability  to  expand  its  economic 
base  and  provide  more  jobs  for  its  citizens. 

For  the  past  several  years,  the  Massachusetts  Bankers  Association  has  advocated 
comprehensive  reform  of  the  Massachusetts  bank  tax  statutes  in  a  manner  that  would 
both  modernize  and  make  more  equitable-the  method  by  which  the  Commonwealth  taxes 
depository  institutions.  Comprehensive  reform  is  needed  more  than  ever  before  now 
that  the  Massachusetts  marketplace  for  financial  services  is  open  to  bank  and  non-bank 
competitors  from  all  across  the  United  States. 

In  analyzing  the  subject  of  bank  tax  reform,  it  might  be  helpful  to  provide  some 
historical  prospective  on  the  evolution  of  our  state  bank  tax  formula.  The  Massachusetts 
bank  tax  formula  has  been  in  existence  in  varying  forms  since  the  early  1920' s  with  some 
modest  adjustments  being  made  to  the  formula  which  is  described  as  a  franchise  tax. 
The  formula  was  last  changed  in  1976  to  create  a  statutory  bank  tax  rate  of  12.54  percent 
which  is  still  in  effect  today. 

Since  the  original  enactment  of  our  state's  tax  formula,  a  series  of  changes  have 
occurred  which  have  dramatically  altered  the  landscape  and  the  outlook  of  the  banking 
industry  in  the  Commonwealth.  These  changes  heightened  the  inequitable  and  unfair 
nature  of  the  tax  burden  on  our  state's  banks  and  have  been  extensively  reviewed  by,  the 
consultant  retained  by  the  special  commission. 

Among  the  key  issues  that  should  be  considered  in  the  context  of  any  proposal  to 
reform  our  tax  laws  are  uniform  tax  treatment  of  banks  and  non-bank  financial  service 
providers  in  the  Commonwealth  and  the  affect  on  our  competitiveness  with  out-of-state 
financial  service  providers. 

Bank  Tax  Rate 

Massachusetts  banks  are  currently  taxed  at  a  significantly  higher  rate  than  their 
counterparts  in  other  states  across  the  country  who  subject  their  depository  institutions 
to  a  tax  based  upon  measured  net  income.  The  Massachusetts  bank  tax  rate  of  12.54 
percent  is  the  highest  state  tax  rate  of  its  kind  in  the  United  States.  The  state's  bank  tax 
rate  also  exceeds  the  tax  rate  applied  to  ordinary  business  corporations  in  Massachusetts, 
which  are  taxed  at  a  rate  of  9.5  percent. 
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Apportionment 

As  detailed  extensively  in  the  research  reports  prepared  for  the  commission, 
Massachusetts  currently  taxes  its  banks  on  worldwide  income,  while  none  of  the  income 
earned  by  out-of-state  banks  is  currently  taxed  by  the  Commonwealth. 

The  residence-based  approach  clearly  places  Massachusetts  banks- at  a  competitive 
disadvantage  when  compared  to  banks  headquartered  in  other  states  that  are  only  taxed 
on  the  portion  of  their  income  that  they  earn  in  their  home  state.  This  approach  results 
in  the  equivalent  of  double-taxation  of  that  portion  of  a  Massachusetts  bank's  income 
that  is  earned  out-of-state. 

With  the  explosive  growth  of  the  communication  networks  and  other  technological 
advances,  some  Massachusetts  banking  institutions  have  become  less  reliant  on  providing 
traditional  banking  services.  These  institutions  which  focus  on  a  range  of  fee  driven 
services,  mortgage  services,  custody  and  asset  management  services,  foreign  exchange, 
and  corporate  trust  services  are  not  tied  to  a  specific  location  or  customer  base.  As  a 
result,  in  the  future  these  institutions  will  be  more  willing  to  engage  in  open-minded 
location  analysis  when  they  contemplate  future  expansion.  Since  banks  are  the  providers 
of  over  60,000  jobs  in  Massachusetts,  the  implications  of  our  current  state  tax  policy  on 
future  economic  development  need  to  be  carefully  considered. 

Loss  Carry  Forwards 
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The  inequities  between  Massachusetts  banks  and  their  non-bank  competitors  goes 
beyond  the  difference  between  their  effective  tax  rates.  Non-bank  corporations, 
including  financial  service  providers,  are  permitted  to  carry  forward  losses  and  deduct 
them  against  income  for  up  to  five  years.  We  concur  with  the  conclusion  contained  in 
Professor  Fox's  study  which  affirmed  the  importance  of  equal  tax  burdens  and 
advantages  to  ensure  that  all  firms  are  treated  uniformly. 

Based  on  research  conducted  by  the  Massachusetts  Bankers  Association,  we  believe 
that  our  members  would  have  saved  in  excess  of  $57  million  in  taxes  in  1992  if  the  loss 
carry  forward  provision  had  been  in  effect  for  banks. 

Conclusion 

In  conclusion,  we  believe  that  as  the  financial  service  marketplace  broadens  and 
grows  more  competitive,  Massachusetts  consumers  and  its  public  and  private  sectors  will 
be  best  served  if  competitive  financial  institutions  "win"  on  the  basis  of  the  quality  of 
service  and  competitive  prices  rather  than  on  the  basis  of  which  competitor  has  the  best 
tax  breaks. 

The  inequities  of  the  current  bank  tax  rate  are  particularly  troublesome  for 
community-based  banks.  These  institutions,  which  are  likely  to  play  a  key  role  in 
reviving  the  state's  economy,  are  placed  at  a  severe  competitive  disadvantage,  especially 
against  the  growing  number  of  non-bank  competitors  who  are  either  taxed  at  the  lower 
corporate  tax  rate  of  9.5  percent  or  in  some  instances,  such  out-of-state  banks  and  credit 
unions,  pay  no  tax  to  the  Commonwealth. 

We  also  believe  that  it  is  to  the  Commonwealth's  distinct  advantage  to  continue  to 
have  one  of  this  country's  most  important  financial  centers  located  here  in  order  that 
the  Commonwealth  might  enjoy  the  growing  employment  and  tax  revenue  benefits 
generated  by  this  important  sector.  Thus,  we  believe  that  it  makes  sound  public  policy 
sense  to  bring  Massachusetts  bank  taxation  into  line  with  competitive  realities. 
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In  recent  years,  the  state's  bank  tax  structure  has  been  the  subject  of  multiple 
studies,  each  of  which  has  concluded  that  the  current  structure  is  in  need  of  reform. 

A  1984  study  conducted  by  the  Executive  Office  of  Administration  and  Finance, 
demonstrated  that  the  effective  Massachusetts  bank  tax  rate  was  some  20  to  40  percent 
higher  than  the  national  average.  The  1988  Special  Commission  on  Tax  Reform  report 
concluded  that  "the  Massachusetts  bank  tax  fails  any  reasonable  test -of  a  good  tax." 
There  are  broader  economic  ramifications  of  this  lack  of  tax  parity  during  a  time  of 
rapid  changes.  Massachusetts  banks  are  now  competing  in  their  own  backyard  with 
institutions  from  other  sectors  of  the  financial  services  industry,  as  well  as  with  banks 
from  other  geographic  jurisdictions.  Without  question,  competition  can  be  expected  to 
intensify  still  more  as  the  regulatory  and  legal  barriers  isolating  sectors  and  geographic 
regions  of  the  financial  services  community  continue  to  erode. 

The  inequities  of  the  state's  bank  tax  structure  are  analyzed  in  detail  in  the 
research  papers  recently  submitted  by  Robert  Tannenwald,  executive  director  of  the 
Special  Commission  on  Financial  Services  and  Professor  Fox.  Mr.  Tannenwald 
concluded  that  banks  pay  in  excess  of  28  percent  more  in  state  taxes  than  their  non-bank 
competitors.  Mr.  Fox  concluded  that  unless  the  tax  structure  is  made  more  equitable, 
the  current  trends  in  interstate  banking,  branchless  banking,  and  the  growth  of  non-bank 
financial  service  providers  will  continue  to  threaten  the  long-term  viability  of  our  bank 
tax  structure. 

I  would  like  to  briefly  cite  four  examples,  noted  in  Professor  Fox's  study,  of  the 
substantial  changes  which  have  occurred  within  the  financial  services  marketplace  in  the 
past  ten  years  that  are  due  in  large  part  to  the  state's  bank  tax  structure. 

First,  the  Massachusetts  credit  card  market  has  essentially  been  taken  over  by 
out-of-state  banks  and  finance  companies.  The  eight  largest  competitors,  all 
headquartered  out-of-state,  control  approximately  75  percent  of  the  state's  credit  card 
market.  In  1987,  five  Massachusetts-based  banks  controlled  approximately  40  percent  of 
the  market.  Today,  barely  10  percent  of  the  market  is  controlled  by  Massachusetts-based 
banks,  with  several  banks  having  been  forced  to  sell  off  their  credit  card  portfolios  to 
largely  untaxed  and  unregulated  out-of-state  banks.  Fully,  86  percent  of  the  credit  card 
market  formerly  serviced  by  Boston-based  banks  is  now  untaxed  by  Massachusetts. 

Second,  Massachusetts  banks  now  face  intense  competition  from  non-bank 
mortgage  companies.  In  1986,  76  out  of  the  top  100  mortgage  originators  were  banks. 
Through  the  first  quarter  of  this  year,  only  47  of  the  top  100  slots  were  occupied  by 
banks.  The  erosion  of  the  banks'  share  of  the  mortgage  business  is  due  in  large  part  to 
the  competitive  disadvantage  associated  with  their  higher  tax  rate. 

Third,  in  recent  years,  the  tax-exempt  credit  union  industry  in  Massachusetts  has 
grown  at  a  considerably  faster  rate  than  the  state's  savings  and  co-operative  banks,  their 
primary  competitors.  Over  the  past  decade,  state-chartered  credit  unions  grew  146 
percent  while  savings  and  cooperative  banks  grew  just  63  percent.  Clearly,  the 
tax-exempt  status  of  the  credit  union  industry  gives  them  an  enormous  competitive 
advantage  over  community  banks  and  will,  over  the  long  term,  negatively  impact  state 
revenue. 

Finally,  as  the  chart  attached  Exhibit  I  indicates,  the  size  of  the  state's  mutual 
funds  industry  surpassed  that  of  the  banking  industry  several  years  ago.  Since  1988, 
while  the  banking  industry  has  declined  in  size  by  $20  billion,  the  mutual  funds  industry 
has  grown  approximately  $100  billion,  reflecting  perhaps  the  biggest  shift  in  recent  years 
within  the  financial  services  industry. 
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Testimony  of  Cornelius  D.  Mahoney,  President 

Wbronoco  Savings  Bank,  Westfield,  MA 

Before  the  Special  Gornrdssion  on  Business  Tax  Policy 

June  1,  1993 

Good  Morning,  I  am  Neil  Mahoney,  president  of  the  Woronoco  Savings 
Bank,  a  $215  million  savings  bank  headquartered  in  Westfield  with  branches 
in  Southwick  and  South  Hadley.  We  are  a  community  bank  providing  a  full 
range  of  consumer,  small  business  and  real  estate  lending  services  to 
customers  in  the  lower  Pioneer  Valley. 

Chairman  Syron  and  members  of  the  Special  Commission,  I  very  much 
appreciate  the  opportunity  to  appear  before  you  today  to  provide  some 
comments  from  a  ODnrrnunity  bank  whose  market  area  borders,  and  would  like 
to  include,  northern  Connecticut. 

The  issue  of  and  need  for  substantial  reform  of  our  antiquated  bank 
tax  laws  has  been  debated  for  the  past  dozen  years.  The  case  for  reform 
was  just  reinforced  by  the  comprehensive  study,  "Alternatives  for 
Modernizing  the  Massachusetts  Bank  Tax  Structure",  prepared  by  Professor 
William  F.  Fox  for  the  Special  Commission  on  Business  Tax  Policy. 
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Over  the  past  few  years,  Massachusetts  has  undergone  a  significant 
transformation  in  its  economic  base.  Regrettably,  we  have  lost  thousands 
of  jobs,  many  of  them  well -paying  manufacturing  jobs  that  provided  the 
base  for  many  in  service  related  jobs.  This  is  especially  true  in  the 
smaller  and  rural  towns  of  western  Massachusetts  where  unemployment  rates 
remain  in  double  digits.  As  we  all  work  together  to  develop  new 
strategies  to  re-energize  our  economy  in  the  1990' s  much  of  the  focus  will 
be  on  small  and  emerging  businesses. 

Where  will  these  businesses  obtain  credit  and  how  will  they  succeed? 
It  is  my  opinion  that  small  and  medium  size  cornnunity  banks  like  Wbronoco 
Savings  Bank  and  dozens  more  across  the  Corrmonwealth  will  be  the  front 
line  of  banking  services  for  this  renewed  economic  effort.  Our  success 
depends  on  our  ability  to  supply  services  to  our  community  and  be 
competitive  with  other  credit  providers  on  a  level  playing  field.  Right 
now  that  field  is  not  level,  especially  when  it  comes  to  taxes.- 

Let  me  offer  three  example^  First ,  For  years  community  banks  were  the 
major,  if  not  only,  source  of  mortgage  funds.  Payments  were  made  to  the 
banking  office  where  the  loan  was  originated.  The  marketplace  has 
changed,  new  competitors  have  arrived,  and  perhaps  the  consumer  has 
benefitted  from  that  competition.  However,  it  is  particularly  frustrating 
that  while  banks  are  taxed  at  a  rate  of  12.54%,  mortgage  companies  pay  a 
rate  of  only  9.5%.  That  simply  is  not  fair.  Professor  Fox's  study  noted 
that  during  the  first  quarter  of  1993,  twenty  of  the  top  45  mortgage 
lenders  in  Massachusetts  were  nohbanks. 
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Second,  we  have  seen  a  dramatic  shift  in  the  financing  of  automobiles 
from  local  banks  to  the  captive  finance  companies  of  the  major  motor 
vehicle  manufacturers.  Again,  these  finance  companies  are  subject  to  a 
tax  of  only  9.5%,  if  they  pay  taxes  at  all  to  Massachusetts.  Again, 
Professor  Fox's  study  documents  the  substantial  growth  of  both  consumer 
and  commercial  finance  companies. 

Third,  while  many  believe  the  issue  of  apportionment  of  income  to 
another  state  is  only  a  big  bank  issue,  it  is  not.  For  a  bank  like 
Woronoco,  which  borders  on  Connecticut,  the  absence  of  an  apportionment 
provision  in  Massachusetts  bank  tax  law  is  particularly  troublesome.  Due 
to  a  particular  feature  of  Connecticut  law,.  Section  36-5a(g)  (the  doing 
business  laws) ,  our  bank  is  essentially  unable  to  advertise  for  business 
in  any  Connecticut  media  and  must  refrain  from  acts  that  would  constitute 
doing  business  in  Connecticut.  We  have  a  branch  located  less  than  3  miles 
from  the  Connecticut  Border  and  several  northern  Connecticut  towns  are 
included  in  our  CRA  delineated  conrinunity. 

The  reason  for  this  reluctance  is  that  if  our  bank  were  to  actively 
solicit  business  in  Connecticut,  we  would  have  to  file  as  a  Connecticut 
business,  pay  taxes  to  Connecticut  on  all  the  income  we  earned  from  loans 
to  Connecticut  residents  or  businesses,  and  most  importantly,  also  pay 
taxes  to  Massachusetts  on  the  same  income.  Therefore,  not  only  would  we 
pay  taxes  to  Massachusetts  on  100%  of  our  net  income  at  a  rate  of  12.54%, 
we  would  pay  income  taxes  to  the  state  of  Connecticut  at  a  rate  of  11.5%)  . 
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It  would  be  economic  suicide  to  seek  business  where  we  would  pay  income 
taxes  in  excess  of  24%  on  top  of  our  federal  taxes.  It  creates  a  CRA 

■ 

dilemma  as  well. 

In  conclusion,  these  examples  along  with  other  offered  today,  provide 
sufficient  evidence  that  the  time  has  come  to  press  vigorously  for 
comprehensive  bank  tax  reform.  This  is  not  a  proposal  to  help  banks. 
This  is  an  economic  development  issue,  a  jobs  issue  and  a  community 
issue.  We  must  recognize  that  banks  are  the  engine  that  will  provide  the 
credit  for  small  businesses.  If  banks  cannot  compete,  we  all  will  suffer. 

Thank  you  for  allowing  me  to  share  my  views  with  you  today. 


w 


Testimony  of 

David  J.  Bruce,  President 

Lee  Bank 

Before  the  Special  Commission  on  Business  Tax  Policy 

June  1 15^93 


My  name  is  David  Bruce,  president  of  Lee  Bank,  a  $140  million  community 
bank  located  in  Lee,  Massachusetts.  I  am  testifying  today  to  voice  my  support  for  a 
more  equitable  bank  tax  structure  -  one  that  creates  a  level  playing  field  for  banks 
and  all  other  financial  service  providers.  I  will  leave  to  others  the  subject  of  tax 
disclosure,  except  to  say  that  bankers  are  concerned  about  sending  a  negative  message 
to  companies  located  in  Massachusetts  -  or  thinking  of  locating  there.  We  urge  the 
Commission  to  consider  carefully  the  negative  aspects  of  disclosure,  which  we  believe 
clearly  outweigh  any  possible  advantages. 

There  are  thirteen  banks  headquartered  in  Berkshire  county  each  with  a  strong 
tradition  of  serving  their  local  communities.  As  the  western-most  county  in  the  state, 
Berkshire  county  is  somewhat  isolated  geographically  from  the  rest  of  the  state  but, 
like  all  community-based  banks  throughout  the  commonwealth,  we  face  intense 
competition  on  a  wide  range  of  products  and  services  from  non-bank  financial  service 
providers  such  as  mortgage  companies  and  finance  companies.  Due  in  large  part  to 
the  inequities  inherent  in  the  state's  current  tax  structure  which  taxes  banks  at  a  rate 
of  12.54%  and  their  competitors  at  9.5%,  community-banks  have  lost  and  are 
continuing  to  lose  market  share  to  their  non-bank  competitors. 

In  recent  years,  for  example,  non-bank  mortgage  companies  have  dramatically 
increased  their  market  share  throughout  the  state  at  the  expense  of  community-based 
banks.  In  1986,  fewer  than  1  out  of  5  of  the  state's  top  100  mortgage  lenders  were 
mortgage  companies.  In  1992,  mortgage  companies  occupied  more  than  1  out  of  3  of 
the  top  100  slots.  Mortgage  companies  owe  their  success  at  least  in  part  to  the  fact 
that  they  pay  a  lower  tax  rate  than  banks  and  can  afford  to  offer  customers  more 
attractive  rates  on  their  products.  Today,  there  are  177  mortgage  lending  firms  and 
351  mortgage  brokerage  companies  operating  across  the  commonwealth.  The 
expansion  of  non-bank  mortgage  companies  into  markets  traditionally  served  by  banks 
prompted  some  of  the  state's  largest  banks  in  recent  years  to  establish  mortgage 
companies  of  their  own.  While  this  has  helped  the  largest  banks  maintain  their 
market  share  and  compete  on  a  level  playing  field,  community-based  banks,  which 
typically  do  not  have  the  resources  to  establish  a  mortgage  banking  enterprise,  are 
rapidly  losing  market  share  in  this  vital  sector  of  the  financial  services  industry. 

As  you  are  aware,  mortgage  companies  are  just  one  of  several  unique  entities 
that  are  regulated  by  the  Division  of  Banks  but  are  taxed  at  the  9.5%  corporate  tax 
rate.  According  to  information  compiled  by  the  Division  of  Banks,  there  are  110 
small  loan  agencies,  112  sales  finance  companies,  and  82  automobile  finance  companies. 
Many  of  these  companies  are  subsidiaries  of  large  U.S.  nonbank  corporations  with 
extensive  capital  resources.  The  Division  of  Banks  also  regulates  hundreds  of  other 
financial  service  providers,  including  collection  agencies,  check  cashers,  and  149 
state-chartered  credit  unions  providing  essentially  the  same  array  of  services  as  banks. 
And  all  of  our  non-bank  competitors  pay  the  lower  tax  rate,  except  credit  unions,  of 
course,  which  are  tax-exempt. 


In  Berkshire  county  one  of  our  biggest  competitors  is  a  tax-exempt  credit 
union,  Pittsfield  G.E.  Credit  Union.  Because  they  do  not  pay  any  federal  or  state 
taxes,  Pittsfield  G.E.  can  afford  to  offer  substantially  higher  deposit  yields  to  attract 
customers  away  from  banks.  Today,  for  example,  the  difference  between  the  CD 
rates  offered  by  the  credit  union  and  a  nearby  community  bank  is  a  full  1/2  percent  - 
a  substantial  difference  especially  in  today's  low  interest  rate  environment. 

The  result  has  been  that  the  banks  of  Berkshire  county  have  lost  market  share. 
In  the  past  ten  years,  Pittsfield  G.E.  Credit  Union,  now  the  third  largest  financial 
institution  in  the  county,  increased  its  asset  size  by  383%  while  the  banks  of  Berkshire 
county  grew  a  modest  77%.  Last  year,  in  fact,  that  credit  union  experienced  as  much 
growth  as  all  of  the  banks  in  the  county  combined. 

What  should  be  of  pressing  concern  to  this  committee  is  the  impact  on  state 
revenues.  Let  me  illustrate.  If  banks  in  a  certain  area  pay  an  aggregate  of  $10 
million  in  taxes,  and  10%  of  their  profits  are  siphoned  away  due  to  the  tax-subsidized 
advantages  of  a  growing  credit  union,  the  commonwealth  will  have  sacrificed  $1 
million  that  otherwise  would  be  available  for  hiring  additional  state  police  or  for 
helping  to  keep  open  a  state  hospital.  As  it  stands  now,  the  only  people  benefiting 
from  the  tax-exempt  status  of  credit  unions  are  the  members  of  the  credit  unions  that 
take  advantage  of  the  higher  yields  made  possible  by  the  credit  unions'  peculiar  tax 
status. 

The  commonwealth  bank  tax  rate,  currently  the  highest  in  the  nation,  also 
places  the  state's  banking  industry  at  a  competitive  disadvantage  compared  to  banks  in 
other  states.  As  the  only  county  in  the  commonwealth  that  borders  3  states  -  New 
York,  Connecticut,  and  Vermont  -  the  banks  of  Berkshire  county  also  have  a 
somewhat  unique  perspective  on  competition  from  banks  outside  the  commonwealth. 
New  York,  for  example,  with  which  the  county  shares  a  100  mile  border,  taxes  its 
banks  at  a  rate  of  10.35%,  well  below  Massachusetts  current  bank  tax  rate. 

I  urge  the  committee  to  help  strengthen  the  competition  within  the  financial 
services  industry  by  eliminating  the  unfair  advantages  that  certain  sectors  of  the 
industry  enjoy  over  others  under  the  existing  law,  and  at  the  same  time  make 
Massachusetts  banks  more  competitive  with  the  banks  of  other  states.  This  reform 
would  attract  capital  to  the  state's  financial  services  industry,  benefit  consumers  and 
businesses  through  less  costly  financial  services,  and  enhance  the  long  term  growth  of 
state  tax  revenues  collected  from  the  industry. 
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Good  afternoon.   My  name  is  Edward  F.  Hines,  Jr.   I  am  a 
partner  in  the  law  firm  of  Choate,  Hall  &  Stewart  in  Boston. 
Much  of  my  practice  is  focused  on  Massachusetts  tax  matters.   I 
appear  today  to  testify  regarding  changes  which  I  and  other 
members  of  the  practitioner  community  would  like  to  see  made  to 
the  administrative  provisions  of  the  Massachusetts  tax  law. 
These  changes  would  make  the  Massachusetts  tax  system  more  "user- 
friendly",  more  hospitable  to  out-of-state  businesses  thinking  of 
locating  or  expanding  here/3>and  therefore  more  competitive  with 
other  states  seeking  new  job  growth. 

In  preparation  for  this  testimony,  I  sought  input  from 
representatives  of  a  number  of  professional  organizations  active 
in  this  area,  including  Associated  Industries  of  Massachusetts, 
the  Massachusetts  Society  of  Certified  Public  Accountants,  the 
Massachusetts  Bar  Association  and  the  Boston  Bar  Association. 
While  my  testimony  today  reflects  their  input,  I  am  appearing  as 
a  private  practitioner,  not  as  an  official  representative  of  any 
of  these  groups. 

The  changes  which  I  am  about  to  describe  can  be  grouped  into 
two  separate  categories.   The  first  category  contains  changes 
which  I  believe  the  Revenue  Department  as  well  as  the 
practitioner  community  support.   The  second  category  contains 
changes  which  the  practitioner  community  believes  desirable  but 
which  the  Revenue  Department,  for  one  reason  or  another,  does 
not . 

CATEGORY  1. 

1.    Timely  Mailing/Timely  Filing 

This  change,  which  the  Department  has  legislatively  sought 
in  the  past,  would  provide  that  a  document  would  be 
considered  timely  filed  if  it  is  timely  mailed.   This  rule, 
which  would  correspond  to  the  federal  rule  and  the  rule  in 
force  in  most  other  states,  would  eliminate  one  of  the 
principal  traps  for  the  unwary  in  the  Massachusetts  tax 
system. 


2 .  Abatement  Limitations 

This  change  would  provide  that  when  the  statute  of 
limitations  on  assessments  is  extended,  the  statute  of 
limitations  on  abatements  is  also  extended  for  the  same 
period.   This  would  make  the"  Massachusetts  rule  conform  to 
the  federal  rule  and  eliminate  what  is  probably  the  second 
biggest  trap  for  the  unwary  in  the  Massachusetts  tax  system. 

3 .  Settlement  Authority 

This  change  would  expressly  provide  the  Department  with  pre- 
litigation  settlement  authority,  i.e.  authority  to  settle 
cases  at  the  administrative  level.   This  would  provide  the 
Department  of  Revenue  with  essentially  the  same  settlement 
authority  as  the  Internal  Revenue  Service  and  the  Revenue 
Departments  of  most  other  major  industrial  states. 

4 .  Annualized  Estimated  Tax  Payments 

This  change  would  permit  corporations  to  make  their 
estimated  tax  payments  ^ased  on  their  year-to-date  income 
rather  than  on  a  pro-rata  portion  of  their  anticipated 
income  for  the  entire  year.   Corporations  must  pay  4  0 
percent  of  their  estimated  tax  with  their  first  installment, 
25  percent  with  the  second,  25  percent  with  their  third,  and 
10  percent  with  their  final  installment.   For  retail 
corporations, which  may  derive  as  much  as  50  percent  of  their 
income  in  the  last  month  of  the  year,  and  for  companies  with 
losses  during  the  first  three  quarters  of  the  year,  this  can 
present  substantial  cash  flow  problems. 

5 .  Innocent  Spouse  Relief 

This  proposed  change  would  accord  innocent  spouses  the  same 
protection  for  Massachusetts  purposes  which  they  have  for 
federal  purposes. 

6 .  Quickie  Refunds 

This  change  would  permit  corporations  to  recover 
overpayments  of  estimated  tax  within  two  and  a  half  months 
of  their  year  end.   Comparable  provisions  exist  in  the 
federal  tax  law. 

7 .  Penalty  Abatement  Authority 

This  change  would  provide  the  Department  of  Revenue  with  the 
authority  it  believes  it  needs  in  order  to  abate,  for 
reasonable  cause,  double  tax  penalties  imposed  under  Chapter 
62C,  section  28. 


8  .    Combined  Filing 

This  proposed  change  would  authorize  the  Department  to 
promulgate  regulations  permitting  combined  filing  for: 

a.  out-of-state  partners  in  a  partnership  doing 
business  in  Massachusetts; 

b.  out-of-state  shareholders  in  an  S  corporation 
doing  business  in  Massachusetts. 

New  York,  California  and  many  other  large  industrial  states 
have  provisions  of  this  sort.   The  absence  of  such  a  procedure 
serves  as  a  disincentive  for  such  businesses  to  conduct 
operations  here. 

9 .  Sales  Tax  Refunds 

Under  Chapter  64H,  section  33,  refund  claims  for  sales  taxes 
paid  on  worthless  accounts  must  be  filed  by  April  15th  of 
the  year  following  the  year  the  account  is  determined  to  be 
worthless.   Since  most  .sizable  calendar-year  corporations 
don't  complete  their  federal  tax  return  until  the  following 
October,  and  since  many  large  corporations  are  on  a  fiscal- 
year  basis,  developing  the  necessary  information  to  prepare 
and  file  these  refund  claims  by  April  15th  can  be 
burdensome.   The  proposed  change  would  postpone  the  filing 
date  until  the  extended  due  date  of  the  return  for  the  year 
in  question. 

10 .  ATB  Small  Case  Procedure 

This  proposed  change  would  authorize  the  Appellate  Tax  Board 
to  handle,  on  an  informal  basis,  cases  involving  less  than 
$5,000  in  tax.   The  United  Tax  court  has  a  similar  small 
case  procedure  which  is  used  primarily  by  pro  se  litigants 
in  cases  in  which  the  amounts  at  stake  are  not  sufficient  to 
warrant  the  expense  of  engaging  counsel . 

11.  Trustee  Tax  Payments 

This  proposed  change  would  allow  vendors  whose  annual  sales 
and  use  tax  liability  is  $250,000  or  less  to  follow  the 
simplified  reporting  and  payment  procedures  now  reserved  to 
those  whose  annual  liability  does  not  exceed  $25,000. 

CATEGORY  2 . 

12 .  Nexus 

This  proposed  change  would  make  it  clear  that  out-of-state 
companies  will  not  become  subject  to  Massachusetts  tax 
merely  because  they  spend  time  in  the  state  in  connecticn 
with  the  purchase  of  goods  or  services  from  Massachusetts 


vendors,  have  property  in  the  state  which  is  being 
fabricated  or  processed  by  a  Massachusetts  firm,  or  pick  uo 
goods  at  a  Massachusetts  port  or  terminal  for  transportation 
out  of  the  state. 

13 .   Statute  of  Limitations 

This  proposed  change  would  impose  a  six-year  statute  of 
limitations  on  assessments  in  the  case  of  non-filers,  except 
where  fraud  is  involved. 

14  .   Pre-Assianment  Appeals 

This  change  would  permit  taxpayers  to  challenge  a  proposed 
assessment  in  the  Appellate  Tax  Board  before  it  is  finalized 
and  thus  before  any  collection  procedures  can  be  undertaken. 
This  would  bring  Massachusetts  in  line  with  the  federal 
government  and  most  other  major  industrial  states  by 
permitting  taxpayers  to  challenge  proposed  assessments  prior 
to  payment . 

Adoption  of  the  foregoing  procedural  reforms  would  make  the 
Commonwealth's  tax  system  rmich  more  user  friendly,  both  for  it- 
citizens  and  for  out-of-state  businesses  thinking  of  locating  or 
expanding  here . 
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Thank  your  Chairman  Syron  and  fellow  members  of  the  Commission  for  the 
opportunity  to  testify  before  you  here  today. 

On  behalf  of  the  2,000  members  of  the  Greater  Boston  Chamber  of 
Commerce,  I  want  to  commend  the  Commission  members  and  staff  for  their 
professionalism  and  efforts  in  reviewing  Massachusetts  tax  policy. 
Your  research  has  produced  significant  data  which  will  contribute  to 
the  ongoing  debate  about  the  appropriate  level  of  taxation  of 
Massachusetts  businesses. 

I  am  here  today  to  encourage  the  members  of  the  Commission  to  repeal 
the  existing  tax  disclosure  requirements  imposed  by  Chapter  402  of  the 
Acts  of  1992. 

The  Chamber's  membership  includes  many  publicly  traded  companies, 
banks  and  insurance  companies  which  would  have  been  negatively 
impacted  by  passage  of  the  original  Question  2,  Corporate  Tax 
Disclosure  Referendum.   For  this  reason,  we  were  actively  involved  in 
the  effort  to  defeat  that  referendum  and  continue  to  remain  involved 
with  the  Commission  to  review  business  tax  policy  and  corporate  tax 
disclosure. 
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Today,  you  have  heard  testimony  from  numerous  constituencies  who  have 
expressed  concern  that  their  businesses  or  members  may  be  harmed  by 
disclosure.   In  my  capacity  as  President  of  a  large  metropolitan 
Chamber  of  Commerce,  I  have  traveled"  extensively  to  other  areas  of  the 
country  and  have  seen  firsthand  the  extensive  use  of  incentives, 
technical  support,  and  regulatory  appeasements  offered  by  other  states 
to  attract  economic  development.  Massachusetts,  through  the  combined 
efforts  of  the  Administration  and  the  Legislature,  has  made  an  attempt 
to  remain  engaged  in  this  competitive  environment.   Through  this 
renewed  spirit  of  cooperation,  new  programs  and  initiatives,  such  as 
the  Research  and  Development  Credits,  Investment  Tax  Credit,  and 
Estate  Tax  changes,  have  become  law,  thereby  offering  some  incentives 
for  Massachusetts  companies. 

However,  if  the  disclosure  requirements  contained  in  Chapter  402 
remain  intact,  it  will  run  counter  to  the  these  achievements  and  send 
confusing  signals  to  those  looking  at  Massachusetts  to  expand  or  site 
new  facilities. 

An  important  part  of  the  Commission's  deliberations  on  whether  or  not 
to  repeal  disclosure  should  be  the  issue  of  whether  disclosure 
produces  any  added  value  or  benefit  and  at  what  cost.   A  major  concern 
of  the  business  community  is  the  proponent's  effort  to  add  regulatory 
burden  on  individual  companies  and  the  Office  of  the  Secretary  of 
State,  without  producing  tangible  results  not  already  provided  for 
through  less  intrusive  means.   The  Commission's  draft  reports  issued 
to-date  demonstrate  the  accessibility  of  significant  amount  of  tax 
information  for  policy  makers. 

According  to  the  Commission's  draft  report  on  Corporate  Tax 
Disclosure,  "Even  if  investigators  were  able  to  analyze  a  large  sample 
of  tax  disclosure  reports  representative  of  all  corporate  taxpayers, 
the  tax  items  divulged  in  those  reports  would  be  only  modestly  useful 
in  identifying  sources  of  inequity  the  Commonwealth's  business  tax 
structure...  Even  if  investigators  had  access  to  every  item  on  every 
corporate  excise  tax  return  filed  in  the  Commonwealth,  they  still 
could  not  pinpoint  one  important  potential  source  of  inequity:  the 
ability  of  multi-corporate  entities  to  allocate  taxable  income  to  low 
tax  states  by  manipulating  inter-affiliates  transfer  pricing" 
(Pages  30-31) . 

While  some  may  argue  that  disclosure  at  the  federal  level  has  lead  to 
reform  by  highlighting  individual  examples  of  inequities,  remember  in 
your  deliberations  that  the  federal  government  is  a  single  entity. 
Whereas,  Massachusetts  is  in  competition  with  forty-nine  other  states, 
thirteen  of  which  are  industrial  or  high  technology  competitors. 


placing  more  stringent  disclosure  requirements  on  Massachusetts  could 
have  severe  consequences  illustrated  by  the  following  facts:  with  the 
evolution  of  modern  technologies,  individual  firms  are  free  to  move 
their  operations  to  move  their  operations  to  states  with  more 
favorable  statutes  and  regulations;  the  highly  skilled  workforce  which 
we  tout  as  one  of  our  strengths,  is  decreasing  in  stature  as  other 
states  expand  their  commitment  to  education  and  training 
opportunities.   Health  care,  workers  compensation,  energy, 
unemployment  insurance,  and  in  the  Greater  Boston  region,  water  and 
sewer  rates,  remain  the  highest  among  the  other  industrial  states. 

As  a  society,  we  benefit  from  the  improved  quality  of  life  associated 
with  the  benefits  our  state  offers  to  its  business  community. 
However,  the  significant  fixed  costs  which  I  have  outlined,  have  a 
cumulative  effect  on  companies  looking  to  move,  relocate,  or  expand  in 
Massachusetts.   Therefore,  any  opportunity  to  promote  Massachusetts  as 
an  excellent  place  to  do  business  should  be  exploited  and  any 
impediments  to  job  creation,  without  destroying  our  social  fabric, 
should  be  removed. 

In  closing,  I  share  the  concerns  of  the  proponents  of  corporate  tax 
disclosure  with  respect  to  creating  a  tax  system  which  adequately 
shares  the  burden  of  taxes.   However,  the  Commission  in  its  efforts  to 
date,  has  provided  a  detailed  analysis  of  these  issues  of  fairness  and 
equity  without  the  information  which  would  be  provided  through  the 
disclosure  of  individual  returns.   I  ask  you  to  consider  the  question 
raised  by  the  Chairman  of  the  Greater  Boston  Chamber  of  Commerce,  Paul 
O'Brien,  as  quoted  in  the  Boston  Globe,  "will  corporate  tax  disclosure 
produce  even  one  more  job  for  Massachusetts?"  When  you  review  the 
answer  to  that  question,  I  believe  that  you  would  agree  with  me  that 
the  answer  is  no  and  that  the  potential  benefits  do  not  outweigh  the 
potential  risks. 

Thank  you  very  much  for  the  opportunity  to  be  here  today  and  I  would 
be  happy  to  answer  any  of  your  questions. 
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Introduction 

Thank  you  for  the  opportunity  to  appear  before  you  today  on  the  important  subject 
of  Business  Tax  Policy  —  an  issue  which  is  vital  to  the  creation  and  retention  of  jobs 
for  Massachusetts. 


Given  the  high  degree  of  competition  in  the  insurance  and  financial  services 
industry,  tax  policy  is  a  significant  determinant  of  where  businesses  are  domiciled 
and  where  their  operations  are  expanded  or  contracted. 


Most  businesses  seek  competitive  tax  equality.   They  expect  their  government  to 
treat  them  at  least  as  favorably  as  their  competitors.   Indeed,  many  states  and 
nations  in  our  national  and  global  economy  provide  tax  incentives  to  attract 
businesses  to  locate  within  their  geographic  borders. 


Does  Massachusetts  Tax  Policy  Provide  Competitive  Tax  Equality  to  its  Home-Based 
Insurance  Industry? 

The  Executive  Summary  of  the  Draft  Working  Paper  on  Massachusetts  Taxation  of 
the  Insurance  Industry  dated  May  21,  1993  prepared  by  Price  Waterhouse 
Washington  National  Tax  Services  concludes: 


"The  tax  rules  in  Massachusetts  place  domestic  insurers  at  a  competitive 
disadvantage  to  foreign  insurers." 
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More  importantly,  I  believe  it  is  important  for  the  Commission  to  focus  on  the  high 
degree  of  tax  discrimination  imposed  on  the  domestic  insurance  industry  relative  to 
its  competitors  domiciled  in  other  states.  The  paper  notes: 


1.         Massachusetts  imposes  an  allocated  net  investment  income  tax  at  a  14%  rate 
on  its  domestic  life  insurers  and  a  1%  gross  investment  income  tax  on  its 
domestic  property/casualty  insurers  which  are  not  applicable  to  foreign 
insurers.   (See  Table  3  on  page  6,  the  notation  "yes"  should  indicate  domestic 
only.) 


2.         Massachusetts  also  imposes  a  2%  premium  tax  on  life  and  health  insurance 
premiums  on  all  insurers,  domestic  and  foreign,  but  not  on  Blue  Cross  which 
has  a  huge  market  share  and  a  2%  of  gross  premium  competitive  advantage. 


3.         The  2%  premium  tax  converts  to  a  16.1%  tax  on  net  income  for  domestic  life 
insurers  and  34.9%  for  domestic  property/casualty  insurers.   (See  page  20, 
Table  6.)   Please  note  that  the  16.1%  effective  rate  of  tax  is  understated 
because  premiums  from  individual  and  group  annuities  are  not  in  the 
numerator  of  the  ratio  and  are  taxed  in  some  states,  yet  the  denominator  of 
the  ratio  includes  the  net  income  from  annuity  sales. 


4.         The  combination  of  the  premium  tax  and  the  net  investment  income  tax  as  a 
percentage  of  net  income  has  not  been  computed  by  the  authors  of  the  paper. 


This  can  be  computed  by  reference  to  page  23  of  the  paper  which  indicates 

that  net  investment  income  taxes  amounted  to  66%  of  total  revenues  from 

domestic  insurance  companies  over  the  past  five  years  and  19%  for  domestic 

property/casualty  insurers.  Accordingly,  the  equivalent  average  net  income 

tax  rate  for  domestic  life  insurers  represented  by  the  1/3  of  total  revenue  from 

premiums  of  16.1%  becomes  16.1%  x  3  =  48.3%  when  the  net  investment 

income  tax  is  included.  Another  way  to  compute  this  is  to  divide  the 

equivalent  rate  for  premiums  by  the  percentage  of  tax  premiums  represent 

16.1%  =  48.3%. 
33% 

Likewise  for  domestic  property/casualty  insurers  the  equivalent  net  income 

tax  rate  becomes  34.9%  =  43%. 

81% 


5.         Equivalent  average  net  income  tax  rates  for  the  domestic  insurance  industry 

compare  with  other  Massachusetts  industries  as  follows: 

Massachusetts 
Net  Income  Tax  Rate 

General  Business*  9.5% 

Banks**  12.54% 

Property/Casualty  Insurers  43.0% 

Domestic  Life  Insurers  48.3% 

Blue  Cross  0 


*See  Draft  Working  Paper,  Corporate  Taxation  in  Massachusetts  by  Yolanda 
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K  Kodrzycki  Federal  Reserve  Bank  of  Boston,  May  25,  1993,  Appendix  Table 
II-l.   Only  six  jurisdictions  have  a  higher  tax  than  Massachusetts,  44  states 

* 

have  a  lower  tax.   D.C.  is  included  in  the  six.  The  average  tax  rate  for  other 
states  is  6.86%  exclusive  of  the  exempt  income  base.  Thus,  Massachusetts 
taxes  at  over  139%  of  the  average  state. 

**See  Table  6,  page  38,  Draft  Working  Paper,  by  Rebert-Ta^nenwald,  An 
Overview  of  "Alternatives  for  Modernizing  the  Massachusetts  Bank  Tax 
Structure,"  prepared  for  the  Massachusetts  Special  Commission  on  Business 
Tax  Policy.   This  paper  thoroughly  documents  the  fact  that  Massachusetts 
also  taxes  its  Banking  Industry  at  higher  rates  than  its  competitors. 


6.         As  noted  on  page  7  of  the  Price  Waterhouse  paper  on  domestic  insurance 
company  taxation,  only  Massachusetts,  Connecticut,  Kansas  and  New  York 
tax  both  premiums  and  income  without  a  credit  offsetting  the  other  tax. 
Connecticut  provides  a  credit  of  80%  of  the  corporate  business  tax  to  small 
domestics,  Kansas  taxes  its  domestics  at  a  lower  1%  premium  tax  rate  and 
New  York  caps  the  combined  income  and  premium  tax  at  2.6%  of  premiums 
and  provides  a  credit  for  90%  of  the  retaliatory  taxes  paid  to  other  states. 


Accordingly,  Massachusetts  is  the  only  state  that  taxes  its  home-based  life 
companies  on  both  a  premium  and  income  tax  basis  without  an  offset. 
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Since  the  net  investment  income  tax  revenue  on  average  over  the  past  five 
years  has  been  twice  the  premium  tax  revenue  for  domestic  life  insurers,  the 
combined  premium  tax  and  net  investment  income  tax  is  equivalent  to  a  6% 
premium  tax,  more  than  twice  as  high  as  is  imposed  by  New  York  state  and 
three  times  the  average  state. 


7.         In  addition  to  these  taxes,  Massachusetts-based  insurers  pay  examination  fees, 
polify  form  filing  fees,  agents  license  fees  and  other  fees  to  the  Massachusetts 
Insurance  Department.   In  Fiscal  Year  1990,  the  Executive  Office  of 
Consumer  Affairs  and  business  Regulation  estimated  total  fee  and  charge 
revenue  for  the  Division  of  Insurance  at  over  $30.3  million  and  the  Division's 
appropriation  at  $5.9  million,  leaving  over  $24  million  available  for  the 
general  fund. 


Recommendations 

1.  Repeal  or  phase  out  net  investment  income  tax  on  domestic  life  insurers 
(House  4434). 

2.  Reduce  fees  and  charges. 

3.  Repeal  gross  investment  income  tax. 

4.  Repeal  tax  on  health  premiums  to  provide  competitive  equality  with  Blue 
Cross  or  tax  Blue  Cross  2%  of  its  group  health  premiums,  leaving  individual 
and  MEDEX  business  tax  exempt. 
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to  the  Special  Commission 
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Chairman  Syron  and  distinguished  committee  members,  I  wish  to  thank  you  for 
the  opportunity  to  share  with  you  my  views  on  why  the  imposition  of  any  requirement 
upon  any  businesses  operating  in  Massachusetts  to  publicly  disclose  confidential  and 
strategically  sensitive  information  about  their  federal  and  state  tax  payments  would  be 
tantamount  to  fiscal  suicide  for  the  Commonwealth.  I  bring  to  this  issue  the 
perspective  of  an  entrepreneur  who  has  devoted  over  20  years  to  creating  and  growing 
successful  businesses  that  employ  hundreds  of  Massachusetts  citizens.   Also,  my 
company,  The  MBA  Group,  provides  a  wide  range  of  services  to  tens  of  thousands  of 
small  to  medium-sized  companies  throughout  the  state.  This  experience  has  given  me 
an  extensive  knowledge  of  the  Commonwealth's  business  environment  as  well  as  a 
thorough  understanding  of  what  motivates  business  owners  to  take  the  risks  inherent  in 
starting  and  operating  any  business  venture.  Based  on  this  knowledge,  I  am  here  today 
to  strongly  urge  that  your  final  report  recommend  that  the  pared-down  corporate  tax 
disclosure  law  enacted  last  year  be  repealed  before  it  has  a  chance  to  begin  the 
devastation  of  our  state's  economy. 

Before  giving  you  my  reasons  for  urging  this  action  upon  you,  I  wish  to  state 
that  I  support  fully  the  objective  of  this  panel  to  consider,  as  Governor  Weld  stated  in 
signing  the  corporate  tax  disclosure  law  on  January  14,  the  goals  of  equity,  neutrality, 
simplicity  and  tax  competitiveness  in  Massachusetts.  Public  confidence  that  the  state's 
corporate  tax  system  meets  these  criteria  is  essential  if  we  are  to  expect  individuals  and 
businesses  to  comply  and  cooperate  fully  with  our  overall  system  of  taxation.   As  a 
businessman  and  as  an  ordinary  citizen,  I  endorse  any  recommendations  the 
Commission  might  make  that  will  assure  that  the  corporate  tax  burden  is  shared  fairly 
by  all  businesses  operating  in  Massachusetts. 


As  I  understand  it,  that  goal  —  an  equitable  corporate  tax  system  for  the 
Commonwealth  ~  is  also  shared  by  the  proponents  of  corporate  tax  disclosure. 
However,  I  believe  that  in  championing  the  idea  of  corporate  tax  disclosure  as  a 
mechanism  to  achieve  their  bottom-line  goal,  these  proponents  have  chosen  a  foolhardy 
method  that  will  wreak  havoc  with  a  state  economy  that  is  still  struggling  to  recover 
from  the  effects  of  a  prolonged  recession. 

I  will  turn  now  to  my  reasons  for  vehemently  opposing  corporate  tax  disclosure. 
Let  me  begin  by  painting  you  a  word  picture  of  our  state  economy.  The  structure  of 
our  economy  can  be  likened  to  a  house  of  cards.  At  the  bottom,  forming  the 
foundation,  are  the  large  public  corporations,  banks  and  insurance  companies  that  will 
be  initially  and  directly  impacted  by  the  corporate  tax  disclosure  law.  Resting  on  top  of 
this  foundation  are  the  small  to  medium-sized  businesses,  ranging  from  the  Mom  & 
Pop  corner  store  to  companies  like  my  own,  which  employs  over  500  people.  Those  of 
us  in  the  middle  and  top  of  this  house  of  cards  would  not  exist  without  the  support  of 
the  structure's  foundation.  The  companies  that  will  be  affected  by  corporate  tax 
disclosure  employ  tens  of  thousands  of  consumers  who  buy  goods  and  services  from 
companies  like  mine.  The  large  companies  forming  the  foundation  of  our  economy 
also  provide  business  directly  to  many  small  to  medium-sized  companies.  To  give  you 
a  concrete  example,  one  of  my  entities  operates  30  Jiffy  Lube  service  centers 
throughout  Eastern  Massachusetts  and  we  service  the  auto  fleets  of  numerous  public 
companies.  Without  this  fleet  business,  our  operation  would  be  smaller,  we  would 
employ  fewer  people,  and,  of  course,  we  would  be  sending  the  state  less  in  the  form  of 
sales  tax  and  corporate  tax. 

The  continued  health  and  expansion  of  this  economic  house  of  cards  that  I've 
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constructed  for  you  depends  on  one  thing  —  the  presence  of  the  corporations  that  will 
be  negatively  impacted  by  the  corporate  tax  disclosure  law.  If  these  companies  do  not 
remain  in  Massachusetts  and  if  others  like  them  are  not  attracted  to  our  state,  our 
economy  will  crumble,  just  like  a  house  on  the  shore  crumbles  when  its  foundation  is 
swept  away  from  under  it  by  the  devastating  effects  of  a  hurricane. 

I  know  how  the  minds  of  entrepreneurs  and  business  executives  work.   I  know 
what  factors  impact  decisions  about  where  to  establish  a  business  and  decisions  about 
expansion  and  relocation.  Based  on  this  knowledge,  I  predict  that  the  economic  storm 
that  the  corporate  tax  disclosure  law  threatens  to  produce  will  result  in  the  following 
disasters  for  our  state: 

*  Corporations  from  outside  the  state  that  are  considering  Massachusetts 
as  a  site  for  new  offices,  plants  or  retail  facilities  will  be  discouraged  from 
establishing  branches  or  new  facilities  in  the  only  state  of  the  Union  that  requires 
this  type  of  intrusive  corporate  tax  disclosure.  This  law  will  send  a  clear  and 
unequivocal  message  to  businesses  that  there  is  a  mistrust  of  the  business  community  in 
Massachusetts.  Doing  business  is  hard  enough  in  today's  competitive  economy  without 
having  to  fight  the  type  of  anti-business  paranoia  that  produced  this  law.  Given  the 
condition  of  our  economy,  this  state  cannot  afford  to  risk  having  even  one  major 
corporation  decide  not  to  move  to  our  state  because  it  fears  having  to  constantly 
fight  the  small  but  extremely  vocal  group  in  our  state  that  mistrusts  big  business. 

*  Corporations  already  doing  business  here  that  are  considering  expansion 
are  already  being  enticed  with  attractive  packages  of  tax  incentives  and  promises 
of  inexpensive  labor  by  many  other  states.  Adding  on  a  requirement  for  corporate 
tax  disclosure  will  only  be  another  liability  for  Massachusetts  in  this  extremely 
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competitive  ball  game  of  business.  It  is  my  firm  belief  that  the  only  jobs  this  law  will 
create  are  jobs  for  state  bureaucrats  who  will  have  to  oversee  the  implementation  of  the 
law's  reporting  requirements. 

*  With  corporate  tax  disclosure,  Massachusetts  will  add  another  black 
mark  to  its  reputation  as  an  anti-business  state.  This  is  a  black  mark  that  we  can  ill 
afford  at  any  time  but  it  is  particularly  ill-advised  at  a  time  when  the  state's  economy  is 
still  fragile  from  the  recession's  impact.  Believe  me,  in  the  fight  to  attract  and  grow 
businesses  and  thereby  increase  employment  and  build  stronger  economies,  states  use 
every  advantage  possible. 

Although  the  Weld  administration  has  done  much  to  improve  the  state's 
reputation  as  a  place  that  is  responsive  to  the  needs  of  business,  politicians  in  other 
states  will  not  hesitate  to  tout  corporate  tax  disclosure  as  a  sign  that  Massachusetts 
has  not  mended  its  anti-business  ways.  When  other  states  begin  to  play  heavily  on 
this  theme,  the  result  will  be  a  loss  of  jobs  for  workers  in  Massachusetts. 

*  I  predict  that  business  people  throughout  the  state  will  fear  that  while  only 
publicly  traded  companies  are  covered  by  the  law  as  it  stands  now,  this  incursion 
represents  only  the  start  of  a  movement  toward  increasing  tax  disclosure  that 
might  ultimately  affect  every  business  owner  in  the  state.  I  think  this  fear  is 
particularly  justifiable  when  you  know  that  only  7  percent  of  the  total  number  of 
corporate  tax  returns  will  be  made  public  under  this  law.  Clearly,  any  tax  policy 
decisions  based  on  this  small  percentage  would  hardly  be  valid,  so  the  natural  next 
move  of  the  proponents  of  corporate  tax  disclosure  is  to  seek  to  broaden  the  law  to 
cover  more  and  more  kinds  of  companies.  Having  succeeded  in  getting  the  camel's 
nose  into  the  tent,  what  is  to  keep  those  who  favor  this  approach  to  policy  making  from 
pressing  the  fight  further  to  obtain  even  more  information  on  how  businesses  spend 
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their  money  —  information  that,  if  made  public,  would  be  tantamount  to  opening  up  our 
financial  books  to  out-of-state  competitors?  A- protracted  battle  over  this  issue  would 
only  do  further  harm  to  Massachusetts'  business  climate. 

For  this  reason,  as  the  owner  of  a  private  corporation,  I  must  tell  you  very 
firmly  that  I  —  and  every  business  owner  I  know  —  view  this  law  as  a  very  dangerous 
precedent  that  in  the  end  can  only  hurt  Massachusetts  employers  and  employees.  To  be 
totally  honest,  if  this  issue  had  been  a  matter  of  public  discussion  20-some  years  ago 
when  I  started  my  own  business,  I  must  tell  you  that  even  though  I  was  born,  raised 
and  educated  in  Massachusetts,  I  would  have  seriously  considered  whether  this  was  the 
best  place  to  start  my  entrepreneurial  career. 

*  I  further  believe  that  the  executives  and  boards  of  the  corporations  that 
are  affected  by  this  law  will  also  see  it  as  the  nose  of  the  camel  in  the  tent  that  will 
soon  be  followed  by  the  whole  beast  —  demands  for  complete  disclosure  such  as 
were  included  in  the  original  Question  2  proposed  by  the  Tax  Equity  Alliance  of 

.    Massachusetts.  Here  again,  having  won  this  battle,  there  is  no  reason  to  believe  that 
the  proponents  of  corporate  tax  disclosure  will  not  press  on  to  seek  an  even  greater 
victory.  We  cannot  afford  to  have  our  state  perceived  by  the  corporate  executives 
of  America  as  a  place  where  business  is  constantly  involved  in  a  battle  to  protect 
the  privacy  of  sensitive  financial  data.  Corporate  America  has  49  other  states  —  and 
an  increasingly  attractive  choice  of  foreign  locations  —  to  choose  from  when  they  are 
considering  where  to  do  business.  Corporate  tax  disclosure  —  or  even  the  fear  of 
demands  for  corporate  tax  disclosure  ~  can  move  Massachusetts  to  the  bottom  of  that 
list  very  quickly. 

*  The  bottom  line  here  is  that  corporate  tax  disclosure  will  cost  the  state 
jobs  —  both  in  the  form  of  existing  jobs  that  will  be  moved  out  of  the  state  and  in 
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the  form  of  lost  new  jobs  from  companies  that  decide  not  to  locate  here.  The 

Commission  should  be  looking  at  how  we  as  a. state  can  go  about  developing  a 
corporate  tax  policy  that  encourages  job  growth  and  any  concepts  that  have  the 
potential  to  do  the  opposite  should  be  soundly  rejected. 

*  Finally,  perhaps  the  most  pressing  argument  that  can  be  made  against 
corporate  tax  disclosure  is  that  the  stated  objective  of  its  proponents  —  the 
establishment  of  a  fair  corporate  tax  policy  —  can  be  achieved  through  analysis  of 
the  wealth  of  data  that  already  exists  within  the  Department  of  Revenue.  I 
personally  have  concluded  that  there  is  some  hidden  agenda  here  that  the  proponents  of 
corporate  tax  disclosure  have  not  made  public.   Why  should  any  group  fight  so  hard  for 

V 

a  law  that  is  guaranteed  to  jeopardize  the  state's  economic  recovery  when  an  alternative 
exists  for  achieving  the  group's  oft-repeated  objective  of  an  equitable  corporate  tax 
policy?  This  continues  to  be  one  of  the  big  mysteries  about  this  whole  issue  to  me. 

In  conclusion,  I  would  remind  the  Commission  that  Massachusetts  has  many 
things  to  be  proud  of  in  our  long  history.  Being  the  first  state  to  impose  corporate  tax 
disclosure  will  not  be  something  that  we  could  add  to  the  Commonwealth's  list  of 
outstanding  achievements,  however.  Indeed,  this  is  not  an  issue  on  which  we  should 
assume  leadership  because  it  is  so  clearly  an  idea  that  will  impede  our  economic  growth 
for  decades  to  come.  Therefore,  I  urge  this  Commission  to  vote  to  submit  legislation 
to  repeal  the  company  specific  disclosure  provisions  of  the  law  that  is  due  to  go  into 
effect  on  December  31.  Equally  important,  I  encourage  this  Commission  to  develop 
recommendations  for  a  corporate  tax  policy  that  will  help  us  build  and  secure  a  better 
economic  future  for  all  of  our  citizens. 

Thank  you  for  your  time  and  your  attention  today. 
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Fleet  Bank 


John  P.  Hamill 

Pnsidenl 


May  28,   1993 


Mr.  Richard  F.  Syren 

Cnainnan 

l&ssachusettG  Special   O.mi'i? ftgicc 

gd.  Business  Tax  Policy 

c/o 

Federal  Reserve  Bank  of  Boston 

600  Atlantic  Avenue 

TV>at-nq,  MA    02106 

Dear  Dick: 

The  following  ocimwHra  are  submitted  on  behalf  of  Fleet  Bank  in.  support  of 

the  Special  Cannission' s  work  to  modernize  the  Massachusetts  Bank  Tax 
Structure. 

Th*  current  Massachusetts  Bank  Tax  places  an  unfair  burden  on  resident 
banks  with  operations  extending  beyond  the  rumiirwealth's  borders.    A 
resident  bank's  income  is  taxed  without  any  exclusion  for  linrrmp  *ftrryri 
and  taxed  out  of  state.     By  contract,  out-of-state  backs  operating  within 
Massachusetts  are  not  taxed  and  multistats  uoipoi&Hnnft  are  taxed  only  en 
income  earnf^d  within  Massachusetts.    As  a  result/  the  system  produces  an 
inefficient  and  i mfair  burden  on  resident  bonks. 

We  strongly  support  the  efforts  of  the  Oaonission  to  jDodernize  the  Bank- 
Tax  Statute.    The  adoption  of  JTYnte  apportionment  and  permitting  bonks  to 
file  oenfoined  returns  would  greatly  inprove  the  business  climate  in 
Massachusetts.     Full  interstate  branching  appears  to  be  in  the  near 
future/  and  these  changes  would  clearly  appeal  to  all  resident  banks. 

Sincerely/ 


cc:     Kevin  F.  Kiley,  Massachusetts  Bankers  Association 

Membership,  Massachusetts  special  Cun mission  gd 
Business  Tax  Policy 


Fioet  Bsnk  of  Messxchvsr.ns  NA.   75  Slate  Street.  Boston,  Massachusetts  02109-1810  617-346-2901 
A  hterrtict  of  Flee:  Financial  Gro-jp.  IrK 


Bolt  Bkranek  and  Newman  inc: 


Stephen  R.  Levy 

TlinG  1    1993  Chairman  of  the  Board  and 

Chief  Executive  Officer 


Massachusetts  Special  Commission 
on  Business  Tax  Policy 
c/o  Federal  Reserve  Bank  of  Boston 
600  Atlantic  Avenue 
Boston,  MA  02106 

Dear  Sirs: 

t- 
I  would  like  to  take  this  opportunity  to  express  our  support  for  your  efforts  to 

study  and  report  on  the  business  tax  policy  of  the  Commonwealth.   I  would 

also  like  to  share  with  you  our  perspective  on  the  recently  enacted  Corporate 

Tax  Disclosure  Law  which  singles  out  publicly  held  companies  for  separate 

and  additional  public  tax  disclosures. 

Bolt  Beranek  and  Newman  Inc.  (BBN)  has  been  in  Cambridge,  Massachusetts 
since  its  founding  in  1948.  BBN  concentrates  on  creating  and  applying 
advanced  computer  networking  and  software  technologies.  We  employ  over 
1200  people  in  Cambridge  and  over  1600  worldwide.  BBN  is  a  publicly  held 
company,  and  in  our  last  fiscal  year  recorded  over  $250  million  in  sales.  In 
addition  to  state  corporate  income  and  excise  taxes,  BBN  last  year  paid  local 
real  estate  taxes,  unemployment  taxes,  and  sales  and  use  taxes  in 
Massachusetts  which  totaled  in  excess  of  $3  million.  BBN  was  the  source  of 
salaries  for  Massachusetts  residents  which  we  estimate  resulted  in  over  S3 
million  in  individual  state  income  tax  payments. 

We  believe  the  Corporate  Tax  Disclosure  Law  is  potentially  very  destructive 
legislation.  We  oppose  its  implementation  for  three  reasons. 

First,  at  a  time  when  government  and  industry  should  be  working  in 
partnership,  it  will  contribute  to  a  perception  of  an  unfavorable  and  adversarial 
climate  for  business  in  Massachusetts.  No  other  state  in  the  country  has  a 
comparable  statute  and  companies  not  doing  business  in  Massachusetts  will 
be  discouraged  from  locating  or  expanding  their  activities  here. 
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Second,  it  will,  in  fact,  create  a  real  competitive  disadvantage  for  companies 
required  to  comply  with  the  law.  Even  in  its  reduced  form,  it  mandates 
disclosure  of  sensitive  information  which  many  of  our  competitors  are  not 
obligated  to  divulge.  It  also  carries  a  cost  of  compliance  which  goes  beyond 
the  simple  act  of  filing.  Because  the  information  is  fragmentary  and  potentially 
misleading,  companies  will  invest  time  and  money  explaining,  expanding 
upon,  and  interpreting  this  information  for  shareholders,  the  investment 
community,  the  financial  press,  and  others. 

Finally,  we  fail  to  see  how  the  law  supports  its  intended  purpose  of  providing 
policy  makers  with  useful  information  for  analyzing  and  shaping  tax  policy.  It 
provides  fragmentary  and  potentially  confusing  information  on  a  very  small 
portion  of  the  business  taxpayers  in  the  state.  All  of  this  data  and  a  vast 
amount  of  additional  pertinent  information  is  already  available  to  the 
Department  of  Revenue. 

From  its  founding  in  1948  BBN  has  chosen  to  grow  all  of  its  core  activities  in 
Cambridge,  Massachusetts.  With  the  real  and  serious  challenges  of  defense 
conversion,  and  increasing  and  intense  global  competitive  pressures  in 
commercial  markets,  companies  like  BBN  have  never  been  more  keenly  aware 
of  the  necessity  to  reduce  our  non-value  added  costs  and  to  increase  our 
productivity.  We  need  to  do  this  to  compete,  to  grow,  and  in  the  future,  to 
create  new  jobs  in  Massachusetts  as  we  have  done  in  the  past. 

The  Corporate  Tax  Disclosure  Law  hinders  instead  of  helps  us  in  these  efforts. 
It  creates  a  competitive  disadvantage  for  BBN  and  other  public  companies  in 
Massachusetts  today,  and  it  is  a  public  policy  step  which  works  in  the  wrong 
direction  for  attracting  business  and  building  a  stronger  state  economy  in  the 
future.  We  strongly  urge  you  to  recommend  repeal  of  this  statute. 

Very  truly  yours, 


^L-rfk^ 


CABOT 

PARTNERS 


FERDINAND  COLLOREDO-MANSFFJ 

Chairman  and  Chief  Executive  Officer 


May  25/  1993 


Massachusetts  Special  Commission  on 

Business  Tax  Policy 
Mr.  Richard  F.  Syron,  Chairman 
600^ 'Atlantic  Avenue 
Boston,  Massachusetts  02106 


To  the  Members  of  the  Commission: 

As  a  member  of  the  Governor's  Council  on  Economic 
Growth  and  Technology,  I  am  writing  to  express  my  strong 
opposition  to  the  proposal  by  Jim  Braude  to  place  on  the 
Massachusetts  ballot:   "An  Act  to  Require  Public  Reporting 
of  Corporate  Tax  Information  and  Analysis  of  Certain  Tax 
Expenditures" . 

Such  a  proposal  can  only  be  deemed  to  be  an  anti- 
growth/business  measure  which  would  be  injurious  to 
employment  and  job  growth  in  Massachusetts  as  well  as  the 
state  as  a  whole.    As  the  state  endeavors  to  emerge  from 
the  recession,  the  implementation  of  this  Act  would  increase 
costs,  yield  no  measureable  gains,  and  only  retard  the 
economic  interests  of  this  state. 


Sincerely  yours, 


E-e^dinand  Colloredo-Mansf 


FC-M:df 


CABOT  PARTNERS  LIMITED  PARTNERSHIP 

Sixty  State  Sircci,  Boston,  Massachusetts  02)09     (617)  723-0900     1AX  (617)  722-8237 


//■ 


EiJ^iie 


TERADVNE.  INC 

321  HARRISON  AVENUE 

BOSTON    MASSACHUSETTS  02'.  18 

TELEPHONE  617  482-2700 


Mav  27,  1993 


Mr.    Daniel    S.   Gregory 
Greylock    Management    Corp. 
One  Federal   St. 
Boston,  MA    02110  . 

Dear  Dan: 

Several   items   in   the   draft   report   of  the  Tax   Disclosure   Commission   merit 
comment. 

1.  4On  page   19,   it   is  stated  without  evidence  that  "disclosure  has  had  no 
negative    impact    on    the    business    climate    in    Wisconsin."    Does    anyone    really 
know    how,  many    companies    choose    to    locate    in    Illinois    rather   than    Wisconsin 
in    part    because    of   the    latter's    disclosure    burden? 

2.  Reference   is   made   on   page    19   to    "voluminous   literature"    suggesting 
that    factors    other   than    taxes    are    more    important    determinants    of    where 
employees  locate.  This  is  too  clever  by  half.   Of  course,  if  you  make  air- 
conditioners,   you    are   more    likely   to   locate   in    Georgia   than    Alaska,    regardless 
of  taxes.   But,   all   other  things   being   equal,   taxes   (personal    as   well   as   corporate) 
are    very    important    factors    in    plant-siting    decisions.    One    has    only    to    consider 
Teradyne   Connection   Systems,   born   in   Lowell   but   now   gone   from 
Massachusetts   and   employing    1000   people   in    New   Hampshire,   to    see   first-hand 
the  effect  of  tax  policy. 

3.  On  page  21,  a  dozen  securities  analysts  are  cited  in  support  of  more 
disclosure.  But  analysts  will  always  support  more  disclosure;  it's  their  bread 
and    butter.    They    hardly    constitute    an    objective   jury. 

4.  On  page  24,  the  repeal  of  a  sales  tax  on  services  is  offered  as  an 
example   of  a   "significant   pro-business   tax   feature."    As   I   recall,   this   tax   was 
threatened    but    never    implemented.    Have    we    reached    the    point    where    the 
withdrawal    of  a   threat   is    taken    as    a   pro-business    action? 

5.  Conspicuously    missing    from    the    report    is    the    concern    many    people 
have   that  the   concept   of  tax   disclosure   could    in   the   future   be   extended   to   the 
area   of  individual    tax    returns   (as   it    apparently    has   been    in   Wisconsin)    or   to 
other    corporate    matters    (e.g.,    disclosure    of    a    firm's    charitable    contributions). 
Once   one   decides   that   privacy    is   expendable,    where   does   one   stop? 

Many    Massachusetts    companies    have    already    decided    to    shift    any 
expansion   out   of  state.   Tax   disclosure   will   clinch   the   case. 


Sincerely, 


Frederick    Van    Veen 
Vice    President 


New  England  Telep 

A  NYNEK  Company 

P.  C.  O'Brien  125  High  Sireei 

President  and  .  "      Boston.  Massachusetts  02110 

Chief  Executive  Officer  Phone  (617)  743-1333 

May  24,  1993 

Mr.  Richard  Syron 

Chairman 

Spetial  Commission  on  Business  Tax  Policy 

Federal  Reserve  Bank 

Boston*,.  MA 

dear  Chairman  Syron: 

Let  me  begin  my  comments  on  the  issues  of  tax  disclosure  in  Massachusetts 
by  applauding  you  and  your  colleagues  on  the  Special  Commission  for  your 
involvement  and  commitment  to  resolve  what  has  become  critical  issue  to 
the  economic  well  being  of  the  Commonwealth  of  Massachusetts.  I  know  you 
all  have  as  your  major  objective  the  goal  to  see  our  state  achieve  an 
accelerated  and  sustained  recovery  from  the  economic  downturn  which  we 
continue  to  experience. 

In  light  of  the  current  recession  and  the  subsequent  loss  of  jobs  which 
will  likely  be  exasperated  by  the  "Peace  Dividend"  and  its  impact  on  the 
defense  industry,  it  is  critical  that  we  work  together  to  make 
Massachusetts  a  competitive  environment.  It  has  been  my  experience  that 
decisions  affecting  the  expansion  of  an  existing  work  site  or  the 
location  of  a  new  facility  are  significantly  impacted  by  the  tax  and 
regulatory  polices  of  each  state. 

I  believe  that  the  existing  tax  disclosure  requirements  imposed  by 
Chapter  402  of  the  Acts  of  1992  are  not  in  the  best  interest  of  the 
citizens  of  Massachusetts.  I  recognize  that  these  requirements  are  less 
onerous  than  those  imposed  by  Question  2.  However,  at  a  time  when  we  are 
competing  for  job  growth  with  other  wery   aggressive  states  it  is  critical 
that  we  send  positive  signals  to. the  business  community. 

As  you  may  know,  I  was  privileged  to  serve  on  the  Governor's  task  force 
to  Market  Massachusetts.  We  are  convinced  that  we  have  made  some  headway 
and  this  is  due  in  part  to  our  ability  to  state  that  we  are  striking  a 
sensible  balance  between  the  social  and  business  environment.  If  we  now 
require  tax  disclosure  on  a  company  specific  basis  we  risk  taking  a  giant 
step  backward. 

I  strongly  urge  the  Special  Commission  to  develop  recommendations  which 
will  repeal  the  company-specific  disclosure  provision  of  Chapter  402  of 
the  Acts  of  1992. 


N 


May   27,    1993 


TEhADYNE.  INC 

321   HARRISON  AVENUE 
BOSTON    MASSACHUSETTS  02116 
TELEPHONE  617  4e2-2700 


Mr.   Richard   Syron 

Chairman 

Special   Commission   on   Corporate  Disclosure 

Federal  Reserve  Bank  of  Boston 

P.  O.  Box  2076 

Boston,    MA    02106-2076 

Dear  Dick: 

In  leradyne's   core   business   -  the   sale   of  semiconductor   test 
equipment--   our   leading   competitor  in   recent  years   has   been   a 
Japanese   company   called   Advantest.   In    1992,   thanks   to   some 
exceptional  new  products  and  a  great  deal  of  effort  on  the  part  of  our 
employees,  we  finally  passed  Advantest  in  sales  to  become  the 
world's    leading    supplier   of  semiconductor   test   equipment. 

A  major  factor  in  our  recent  success  is  a  mixed-signal  test 
system   (the  A580)   designed   and   manufactured   by   employees   at   our 
Harrison  Avenue  plant  in  Boston.  Within  a  year  of  its  introduction  in 
early   1992,  we  were  shipping  this  system  at  a  rate  of  $100  million 
per  year  -  revenue  that  finds  its  way  into  the  City's  payroll  and  the 
State's   tax  base. 

Forcing  Teradyne  to  disclose  profits  of  our  Massachusetts 
operation,   as   distinct  from   profits   of  our   out-of-state   operations, 
would   give   our   competitors   access   to  valuable  information   relating   to 
our  Boston  products.  It  is  hard  for  me  to  believe  that,  at  a  time  when 
the  supply  of  local   manufacturing  jobs  is   shrinking,   the  legislature 
would    give   Teradyne's    out-of-state   competitors   such    a   powerful 
weapon  to  be  used  against  us,  yet  that  is  exactly  what  the  proposed 
tax  disclosure  would  do.  Beyond  that,  it  would  reinforce  the 
widespread    feeling    that   Massachusetts   is    fundamentally   hostile    to 
business.  In  a  State  economy  that  is  fragile  at  best,  we  really  can't 
afford    that. 


Since-rel 


Alex   d'Arbeloff 
President 


Raytheon  Company  617  862  6600 

Executive  Office  Tetox  92  3455 

141  Spring  Street  CaWe  Raytneonex 
Lexington  MA  02173 


Raytheon 


June  1,  1993 


Mr.  Richard  Ft  Syron,  Chairman 
Special  Commission  on 
Business  Tax  Policy 
Worcester  City  Hall 
Worcester,  MA 

Commission  Chairman  Syron  and  Other  Members  of  the  Special  Commission  on 
Business  Tax  Policy: 

The  Raytheon  Company  urges  the  Special  Commission  on  Business  Tax  Policy  to 
submit  legislation  repealing  the  "Act  to  Require  Public  Reporting  of  Corporate  Tax 
Information  and  Analysis  of  Certain  Tax  Expenditures." 

In  November  of  1991,  Governor  Weld  formed  the  Task  Force  on  Defense  Industry 
8nd  Technology  which  I  chaired.  This  task  force  consisted  of  business,  academic, 
and  military  executives  from  Raytheon,  Harvard-Kennedy  School,  MIT,  Hanscom 
Air  Force  Base,  and  eleven  state-based  manufacturing  and  research  corporations. 
In  1992,  this  task  force  examined  the  major  business  problems  for  the  defense 
industry  and  manufacturing  sector  in  Massachusetts.  The  task  force  determined 
that  the  aggregate  costs  of  doing  business  in  the  Commonwealth  in  the  areas  of 
health  care,  workers  compensation,  unemployment  insurance,  industrial  electricity, 
and  corporate  income  tax  were  the  highest  in  the  United  St8tes.  These  excessive 
costs  placed  businesses  located  In  Massachusetts  at  a  competitive  disadvantage  in 
the  national  and  global  economy  and  were  a  major  factor  in  the  state  losing 
229,200  manufacturing  Jobs  from  June  1984  to  February  1993  and  452,000  total 
jobs  from  December  1988  to  February  1993.  The  task  force  recommended,  in 
August  of  1992,  that  excessive  business  costs  be  contained  with  the  intent  of 
placing  businesses  In  Massachusetts  on  a  more  level  playing  field  so  that  they 
could  be  more  competitive.  The  effect  would  be  to  retain  businesses  in  the  state 
and  assist  in  recruiting  new  businesses  into  the  Commonwealth  leading  to 
economic  development  and  recovery. 

This  disclosure  law  has  the  opposite  effect.   Instead  of  placing  Massachusetts  on 
a  level  playing  field  with  the  other  forty  nine  states,  this  corporate  tax  disclosure 
law  places  Massachusetts  with  two  other  states,  and  our  law  is  the  harshest 
placing  businesses  in  the  state  at  a  further  competitive  disadvantage. 

The  Wisconsin  tax  disclosure  requires  disclosure  of  one  item,  state  tax  payments, 
for  all  residents  8nd  businesses  and  places  restrictions  on  the  use  of  that 
information.    Arkansas  requires  disclosure  of  seventeen  specific  credits,  not 
including  corporate  income  tax  credits  or  payments.   The  information  is  exempt 
from  disclosure  if  "the  information  would  give  advantage  to  competitors  or 
bidders." 


P8ge  2 

The  Massachusetts  disclosure  requirements  include  gross  receipts  or  sales,  either 
gross  profit  or  any  excess  tax  credit  or  credits  subject  to  carry-over,  net  Income 
subject  to  apportionment,  net  income  taxable  In  Massachusetts,  total  non-Income 
tax  excise,  and  the  total  excise  tax  due.  The  disclosure  of  this  sensitive  material  is 
clearly  the  most  extensive  tax  disclosure  required  by  any  state. 

From  a  public  policy  viewpoint  the  tax  disclosure  law  makes  no  sense.  The 
objective  of  the  Question  2  proponents  was  to  determine  if  Massachusetts  has  a 
fair  and  equitable  tax  system,   In  fiscal  year  1992,  publicly  traded  companies 
accounted  for  only  a  small  percentage  of  the  total  number  of  corporate  tax  returns 
in  Massachusetts.    Because  the  law  requires  only  public  traded  companies  to 
disclose  tax  information,  the  vast  majority  of  the  corporate  tax  returns  would 
neither  be  disclosed  nor  analyzed,   No  reasonable  person  could  conclude  that  an 
analysts  of  corporate  tax  payments  which  ignores  the  tax  returns  of  the  vast 
majority  of  the  corporate  taxpayers  within  the  Commonwealth  will  lead  to  the 
stated  objective  of  tax  fairness  and  equity.   Instead  this  anti-business  charade 
could  endanger  the  small  group  who's  tax  information  is  subject  to  analysis  by 
competitors. 

This  law  will  not  retain  business,  will  not  recruit  business  into  the  Commonwealth, 
and  will  discourage  private  companies  from  going  public  in  Massachusetts.  This 
law  is  wrong  for  Massachusetts. £ 

The  Commonwealth  needs  a  rational  business  policy  and  climate  that  will  level  the 
playing  field  for  companies  located  in  this  state.  This  will  lead  to  economic 
recovery,  lead  to  increased  jobs;:  increased  payrolls,  and  state  increased  revenues. 
This  taw  impedes  the  Commonwealth  and  business  in  that  endeavor  and  should  be 
repealed. 

Sincerely, 


Thomas  B.  Wheeler 

President  &  Chief  Executive  Officer 


aw 


MassMutual 


Mr.  Richard  Syron  May  25,  1993 

President  and 

Chief  Executive  Officer 

Federal  Reserve  Bank  of  Boston 

600  Atlantic  Avenue 

Boston,  MA  02110 

RE:   Massachusetts  Special  Commission  on  Business  Tax  Policy 

Dear  Mr.  Syron: 

Thank  you  for  this  opportunity  to  comment  on  the  important  issue  of  Corporate  Tax 
Disclosure.   Unfortunately,  my  schedule  requires  that  I  be  out  of  state  at  a  long- 
standing meeting.   It  is  my  hope  that  this  letter  will  be  of  some  benefit  to  the  members 
of  your  Commission. 

As  you  enter  the  final  phase  of  your  study,  I  strongly  urge  you  to  recommend  the 
repeal  of  the  Tax  Disclosure  Law  enacted  last  year.   In  my  opinion,  this  law  is  an 
impediment  to  the  creation  of  jobs  in  Massachusetts.   The  law  suggests  to  business 
people  outside  of  our  state  that  Massachusetts  does  not  provide  a  climate  which  is 
hospitable  to  the  establishment  and  growth  of  business.   To  those  of  us  who  are 
already  located  in  Massachusetts,  it  is  a  stark  reminder  that  despite  recent 
improvements,  Massachusetts  is  still  uncertain  about  just  what  it  takes  to  create  a  pro- 
business  environment. 

Due  to  the  nature  of  my  job,  I  spend  much  of  my  time  traveling  around  our  country. 
Invariably,  I  have  found  that  business  leaders  outside  of  our  state  perceive 
Massachusetts  to  be  a  place  which  is  not  particularly  friendly  to  or  supportive  of 
business.   Those  who  are  more  knowledgeable  realize  that  our  Legislature  and 
Administration  have  worked  hard  over  the  last  two  years  to  correct  that  perception. 
Accomplishments  such  as  producing  balanced  budgets  without  resorting  to  new  taxes, 
repealing  the  estate  tax  and  the  passage  of  the  Investment  Tax  Credit  are  just  three 
ways  in  which  state  government  has  in  fact  attempted  to  improve  our  business  climate 
in  the  last  two  years.   Perhaps  most  importantly,  our  governmental  leaders  all  speak  of 
improving  the  business  climate  as  one  of  their  primary  goals.   The  repeal  of  the 
Corporate  Tax  Disclosure  would  be  a  major  step  in  attaining  that  goal  and  in  changing 
outsiders'  perceptions  of  our  state. 


Mr.  Richard  Syron 

Page  2 
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Currently,  the  Administration  is  embarking  on  a  major  advertising  campaign  to  spread 
the  word  about  the  advantages  of  doing  business  in  Massachusetts:  our  highly  skilled 
work  force,  our  colleges  and  universities,  and  our  quality  of  life  in  general.   Those  of 
us  who  live  and  work  here  are  well  aware  of  why  Massachusetts  is  a  good  place  to  do 
business.   However,  more  needs  to  be  done. 

Despite  the  recent  improvements,  competition  among  the  states  for  businesses  and  jobs 
is  fierce  and  growing  fiercer.   A  manager  considering  a  move  has  many  options  and 
can  afford  to  be  very  selective  in  choosing  where  to  expand  or  relocate.   The  presence 
of  the  Corporate  Tax  Disclosure  Law  is  major  disincentive  to  locating  or  expanding  a 
business  in  Massachusetts. 

The  Tax  Disclosure  Law,  which  I  am  told  is  the  most  sweeping  of  its  kind  in  the 
nation,  makes  Massachusetts  distinct  from  our  competitor  states.   Its  presence  is  a 
warning  signal  to  a  business  person  that  Massachusetts  might  be  an  environment  in 
which  the  government  does  not  hesitate  to  intrude  upon  business  practices  in  a  way 
which  goes  beyond  that  which  is  routine  and  fair.   In  my  opinion,  it  can  easily  mean 
the  difference  between  choosing  between  Massachusetts  or  another  state. 

While  we  are  on  the  subject  of  impediments  to  business,  I  would  be  remiss  if  I  did  not 
point  out  a  basic  inequity  in  the  taxation  of  insurance  companies  that  are  domiciled  in 
Massachusetts.    As  demonstrated  by  Mr.  Neubig  of  Price  Waterhouse,  the  dual 
taxation  of  Massachusetts-domiciled  insurance  companies  puts  us  at  a  competitive 
disadvantage  vis-a-vis  our  competitors  from  states  like  New  York  and  Connecticut. 
All  states,  including  Massachusetts,  impose  a  tax  on  insurance  companies  on  premium 
earned  by  insurance  companies  in  their  states.   In  Massachusetts,  however,  the  home- 
based  companies  also  pay  a  14%  Net  Investment  Income  Tax  in  addition  to  the 
premium  tax.   This  means  that  in  1992  MassMutual  paid  $8  million  in  taxes  on 
business  for  which  an  out-of-state  company  would  have  paid  only  $1.4  million  in 
taxes.   This  translates  into  an  effective  tax  rate  for  MassMutual  of  5.5%  compared  to 
2%  for  out-of-state  insurers.    Looked  at  another  way,  MassMutual  paid  a  tax 
equivalent  of  18%  of  taxable  income  compared  with  9.5%  for  other  business 
corporations.   This  is  a  gross  inequity  that  I  would  hope  your  Commission  would  at 
least  acknowledge,  if  not  attempt  to  rectify.    The  life  insurance  industry  currently 
employs  approximately  25,000  people  in  the  state.    Massachusetts  has  the  ability  to 
help  this  industry  grow  and  create  more  jobs  in  our  state.   This  will  not  happen  unless 
this  inequality  is  corrected. 


Mr.  Richard  Syron 
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Again,  thank  you  for  the  opportunity  to  comment.   The  members  Of  your  Commission 
are  to  be  commended  for  taking  it  upon  themselves  to  try  to  determine  a  tax  policy 
which  is  fair  for  our  citizens  and  good  for  the  state's  economy.   I  hope  that  in  their 
collective  wisdom  the  members  of  the  Commission  will  be  able  to  recommend  the 
repeal  of  the  Corporate  Tax  Disclosure  Law. 

Cordially, 


TBWrpaf 


/ / 


Bain  Capital,  Inc. 

Two  Copley  Place 

Boston,  Massachusetts  021 1 6 

Telephone  (617)  572-3000 

Telecopier  (617)  572-3274 


May  24,  1993 


Special  Commission  on  Business  Tax  Policy 
Commonwealth  of  Massachusetts 
State  House 
Boston,  MA  02133 

Dear  Members  of  the  Special  Commission: 

Since  1977,  I  have  been  associated  with  Bain  &  Company,  one 
of  the  leading  international  strategy  consulting  firms  in  the 
world.   The  firm  has  served  over  500  client  corporations. 
Central  to  almost  all  of  this  work  is  what  we  call  the  three  C's: 
cost,  customers,  and  competition.   It  is  this  latter  topic, 
competition,  which  is  relevant  to  your  consideration  of  "Question 
2".   In  carrying  out  competitive  evaluation  for  our  clients,  we 
scour  all  publicly  available  filings  and  information.   This  data 
is  often  highly  useful  in  planning  and  carrying  out  competitive 
strategies  which  can  put  a  competitor  at  a  serious  disadvantage. 
The  power  of  competitive  information  is  well  understood  by 
corporate  America.   It  is  an  extremely  high  priority  of  senior 
management  in  leading  corporations. 

Of  course,  the  public  good  requires  disclosure  of  a  good 
deal  of  information  about  a  company.   So  long  as  everyone  is 
required  to  report  the  same  data,  the  playing  field  is  level 
among  an  industry's  competitors.   But  if  the  players  in  one  state 
or  locality  are  required  by  that  state's  law  to  disclose 
information  which  is  not  generally  required  to  be  disclosed  in 
other  areas   the  companies  so  affected  vil  1  be  seriously 
disadvantaged.   Many  of  the  disclosure  provisions  embodied  in 
Question  2  would  seriously  affect  the  competitiveness  of 
companies  in  Massachusetts.   Of  course,  this  data  would  not  be 
disadvantageous  for  some  companies;  but  for  others,  it  could  have 
a  serious  impact. 

Since  1984,  I  have  been  the  managing  partner  or  managing 
director  of  several  venture  capital  funds.   We  have  invested  to 
start,  expand,  or  acquire  businesses  which  are  located  in 
Massachusetts.   These  include  Staples,  Inc.,  Bright  Horizons 
Children's  Centers,  Burnes  of  Boston,  Domain,  Commercial  Mortgage 
Corporation,  Professional  Advantage,  etc.   In  each  case,  we 
decided  to  locate  the  company's  headquarters  in  Massachusetts. 
Given  my  understanding  of  the  sensitive  and  critical  nature 


of  competitive  information,  had  the  provisions  of  Question  2  been 
in  effect  at  the  time  these  companies  were  founded,  the  investors 
would  have  been  strongly  inclined  to  consider  alternative 
locations. 

Several  months  ago  I  spoke  with  an  executive  who  was 
evaluating  alternative  sites  for  the  construction  of  a  new 
manufacturing  plant.   He  told  me  he  would  never  consider  any  one 
of  the  three  M's:  Michigan,  Minnesota  and  Massachusetts.   His 
explanation  centered  on  his  perception  of  a  hostile  business 
environment.   Can  the  working  men  and  women  of  Massachusetts 
afford  to  make  our  Commonwealth  even  less  inviting? 

Sincerely, 


W.  Mitt  Rom 


y 


Managing  Director 
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May  27,  1993 


i Richard  Syron 
President 

Federal  Reserve  Bank  of  Boston 
Boston,  Massachusetts 

BY  HAND 

Dear  Dick, 

Having  read  through  the  Special  Commission's  research  papers  I  can 
see  that  much  hard  vork  hay  been  done  by  your  team  in  sifting  through 
volumes  of  data  and  untangling  dozens  of  complex  issues  related  to 
Massachusetts'  business  taxation* 

As  I'm  sure  you're  avare,  the  question  of  vhether  the  Department  is 
making  an  adequate  effort  to  enforce  compliance  among  corporations  — 
especially  in  the  area  of  Auditing  corporate  taxpayers  —  is  another 
complex  business  taxation  issue  that  has  made  headlines  lately.   Proponents 
of  disclosure  have  already  attempted  to  link  questions  concerning  DOR's 
current  auditing  statistics  vith  their  cause.   Since  this  linkage  could 
resurface  during  tomorrows  discussion  of  the  corporate  excise,  I  thought 
I'd  take  this  opportunity  to  brief  you  on  vhat  the  stories  beneath  the 
headlines  have  failed  to  reveal. 

The  driving  force  be&ind  recent  stories  in  the  Globe  has  been  the  ., 
House  Committee  on  Post  Au<Jit  and  Oversight's  ongoing  investigation  of  ."' 
DOR's  closure  of  district  offices.  The  investigation  has  produced  several 
specific  findings  on  DOR's  allocation  of  resources,  vith  great  attention 
paid  to  the  level  of  auditing  activity  in  fiscal  1993  and  the  revenue  j 
impact  of  laying  off  auditors  and  collectors. 

I  must  state  that  most  of  the  Committee's  findings  are  not  supported 
by  the  facts.  I  vill  not  £ive  you  the  litany  here  except  to  say  that  I 
disagree  vith  the  particular  interpretation  given  by  both  Globe  and  the 
Post  Audit  Committee  to  this  year's  audit  numbers;  their  focus  has  been  on 
a  decline  in  the  number  of  corporate  audits  as  evidence  of  a  policy  shift 
avay  from  enforcing  corporate  tax  liabilities-  By  comparison,  the 
remarkable  fact  that  corporate  audit  dollars  have  kept  pace  has  received 
far  less  play.   Moreover,  the  Committee  has  never  offered  any  insight  into 
hou  DOR  could  have  spared  auditors  and  collectors  in  the  allocation  of  a 
S9  million  dollar  budget  cut  in  fiscal  1993,  and  still  maintain  the 
infrastructure  necessary  to  perform  other  functions  equally  vital  to  tax 
collection.   It  vas  this  concern  for  balance,  not  a  change  of  heart  on 


enforcement,  that  led  to  the  layoffs. 

I  also  feel  stronglt  that  many  of  the  Committee's  recommendations,  if 
enacted,  would  be  wasteful  and  deleterious  to  tax  administration-  Chief 
among  these  is  a  mandatory  and  arbitrarily  determined  level  of  audit 
coverage  and  staffing  than  bears  no  relation  to  a  sound,  coherent  audit 
strategy  for  the  90s  or  to  our  long-term  commitment  to  encouraging 
voluntary  compliance  and  maximizing  productivity  vith  investments  in 
Information  technology  todls. 

Bovever,  there  are  flvo  important  areas  where  the  Administration  and 
the  Committee  probably  have  some  common  ground:  1)  the  general  concept  that 
to  maximize  compliance,  and  therefore  revenues,  DOR  must  be  adequately 
staffed  and  funded  and  2)  collections  of  delinquent  taxes  have  declined  by 
an  amount  that  has  not  beetn  sufficiently  offset  by  use  of  private 
collection  agencies  or  use  of  computerized  collection  tools. 

Months  ago,  I  determined  that  a  net  increase  in  funding  of  $3  million 
dollars  could  be  used  to  hare  additional  collectors  and  to  acquire  and 
develop  more  computerized  jsnforeement  tools  for  auditors.  Vith  the 
concurrence  of  the  Secretary  of  Administration  and  Finance,  I  put  this 
request  in  vriting  to  the  tfouse  Ways  and  Means  Committee,  arguing  that  not 
only  will  this  increase  enable  DOR  to  more  than  offset  this  year's  decline 
in  delinquent  tax  collections,  it  will  still  leave  DOR  maintaining  or 
surpassing  past  performance  on  a  budget  that  is  effectively  $6  million 
smaller  than  that  for  fiscal  1992. 

Unfortunately,  the  fiscal  1994  budget  recently  released  by  the  House 
Vays  and  Means  Committee  effectively  cuts  DOR's  budget  by  $1.5  million, 
caps  staffing  at  its  current  level,  and  prohibits  the  agency  from 
contracting  with  private  collection  agencies  —  something  that  we've  been 
doing  since  1984.  Clearly  if  this  appropriation  is  allowed  to  stand,  DOR 
will  not  have  been  empowered  to  take  any  of  the  actions  prescribed  by 
either  the  Post  Audit  Committee  or  myself  to  strengthen  enforcement. 

Given  the  Special  Commission's  shared  interest  in  having  a  Department 
of  Revenue  that  can  enforce  the  Commonwealth's  tax  laws  firmly -and 
effectively,  I  know  I  can  count  on  your  support  in  this  matter.  If  I  can 
provide  you  with  any  additional  background,  please  don't  hesitate  to  call. 
Finally,  I  wish  you  all  success  as  you  plunge  forward  tomorrow  in  leading 
the  effort  to  achieve  a  truly  rational,  beneficial  compromise  on  the  issue 
of  disclosure.  If  my  agency  can  be  of  any  additional  assistance  with  this 
effort,  please  let  us  knowj 

Sincerely, 


PUJJl4Ls 

Mitchell  Adams 
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May   28,    1993 


Mitchell  E.  Kertzman 
Chairman  and  Chief  Executive  Officer 


Mr.    Richard  F.    Syr on 

President 

Federal  Reserve  Bank  of  Boston 

P.O.  Box  2076 

Boston,  MA    02106-2076 


Dear  Dick: 

I  regret  that  I  cannot  appear  in  person  at  the  Business  Tax 
Commission's  hearing  in  Worcester.   I  do  want  to  take  the 
occasion  to  summarize  ray  views  on  corporate  disclosure. 

As  you  may  recall,  I  participated  in  the  coalition  which  opposed 
the  corporate  disclosure  petition  on  last  year's  ballot.   I  also 
was  a  participant  in  the  negotiations  which  led  to  the  formation 
of  the  Commission  and  the  enactment  of  the  "slimmed-down" 
disclosure  legislation. 

Although  the  disclosure  statute  currently  on  the  books  is  less 
draconian,  I  remain  opposed.   The  reason  for  my  continuing 
opposition  is  the  fact  that  Massachusetts  will  remain  the  ONLY 
state  in  the  country  with  even  this  level  of  disclosure.   At  a 
time  when  we  must  continue  aggressive  efforts  to  recruit  and 
retain  employers,  we  cannot  afford  to  send  a  business-hostile 
message. 

The  current  disclosure  statute,  because  it  is  the  only  one  in 
any  state,  sends  the  message  that  we  in  Massachusetts  regard 
business  with  suspicion  and  mistrust.   No  legitimate  public 
policy  purpose  is  served  by  requiring  the  disclosure  of  company- 
specific  information. 

There  are  important  issues  of  taxation  which  deserve  public 
debate.   Corporate  disclosure  is  not  one  of  them.   The  law 
should  be  repealed,  and  I  urge  the  Commission  to  make  such  a 
recommendation  to  the  legislature. 


Powersoft  Corporation 

70  Biancnarc  Road 

Burlington.  N'A  01503 

Direct  Voice  617  238  1000 
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BANKOF  BOSTON 


PAN  IAN 

n*  otter  June  1,1993 


Mr.  Richard  Syron 

Chairman 

Special  Commission  on  Business  Tax  Policy 

The  Federal  Reserve  Bank  of  Boston 

600  Atlantic  Avenue,  T-32 

Boston,  Massachusetts  02106 


Dear  Dick: 


Attached  is  a  copy  of  my  testimony  delivered  this  morning  before  the  Special 
Commission  of  Business  Tax  Policy.  £ 

I  thought  I  might  also  follow  up  just  a  little  more  on  two  specific  points.  I  was 
asked  a  question  regarding  double  taxation  of  bank  income.  It  is  true  that  at  the  present 
time  this  is  mostly  a  problem  for  Bank  of  Boston  with  respect  to  the  taxes  that  First 
National  Bank  of  Boston  pays  to  foreign  jurisdictions  on  account  of  our  overseas  branch 
income.  As  interstate  banking  and  interstate  branching  became  more  prevalent  the . 
potential  for  double  taxation  by  state  jurisdictions,  which  may  be  limited  at  the  current 
time,  will  become  a  much  more  serious  concern. 

Second,  with  respect  to  tax  disclosure,  to  reiterate  a  point  I  made  in  Worcester 
this  morning,  it  is  important  to  realize  that  one  reason  disclosure  of  taxes  paid  in  a 
particular  year  can  be  misleading  involves  the  fact  that  tax  accounting  and  financial 
accounting  follow  different  procedures  and  rules.  What  this  means  practically  is  that  for 
a  bank,  for  example,  financial  income  is  reduced  at  the  time  a  provision  is  taken  for 
expected  loan  losses.  For  tax  purposes,  however,  a  deduction  isn't  allowed  until  bad 
loans  are  actually  charged  off.  This  can  help  explain  one  reason  why  a  bank  might  pay 
taxes  in  a  year  when  it  earned  little  financial  income  and  why  a  bank  might  pay  little  or 
no  taxes  in  a  year  when  it  earned  considerable  book  or  financial  income. 

Thank  you  again  for  providing  the  opportunity  to  testify  before  the  Commission. 
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REMARKS  OF 

IRASTEPANIAN 

CHAIRMAN  AND  CEO  OF  BANK  OF  BOSTON 

TO  THE  MASSACHUSETTS  SPECIAL  COMMISSION 

ON  BUSINESS  TAX  POLICY 

JUNE  1, 1993 

WORCESTER,  MASSACHUSETTS 


Chairman  Syron  and  members  of  the  Massachusetts  Special  Commission 
on  Business  Tax  Policy,  I  want  to  applaud  you  for  your  work  in 
considering  not  only  the  question  of  corporate  tax  disclosure,  but  also 
your  review  of  the  appropriateness  of  the  Massachusetts  tax  burden  on  its 
corporations,  insurance  companies  and  banks. 

Massachusetts  has  suffered  through  its  worse  downturn  since  the  great 
depression.  It  is  on  the  verge  of  recovering  and  needs  an  environment 
that  will  facilitate  that  recovery.  For  banks,  the  providers  of  capital  to 
small  and  medium  sized  business,  there  is  a  need  for  fairness  in  the 
competitive  landscape  in  order  to  maximize  that  opportunity. 

Today,  the  focus  of  my  remarks  will  be  limited  to  the  issue  of  why  the 
income  of  banks  should  be  apportioned  before  being  taxed  in 
Massachusetts.  Under  the  current  bank  tax  law,  No  bank  in  the  United 
States  is  at  a  greater  competitive  disadvantage  because  of  state  taxes  than 
a  Massachusetts  bank  with  significant  out  of  state  income.  This  occurs 
because  Massachusetts  taxes  100%  of  the  bank's  worldwide  income,  while 
imposing  the  highest  franchise  tax  of  an^  state  at  12.54%. 
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In  addition,  because  Massachusetts  provides  no  apportionment  of  a 
bank's  income  earned  outside  the  Commonwealth,  a  Massachusetts  bank 
may  be  subject  to  double  taxation  by  other  states  and  foreign 
governments. 

Moreover,  the  Massachusetts  bank  is  at  a  competitive  disadvantage  with 
out  of  state  banks  and  some  non-banking  organizations.  Since 
Massachusetts  has  no  apportionment  formula,  it  cannot  require  out  of 
state  banking  institutions  doing  business  in  Massachusetts  to  file  tax 
returns  showing  their  Massachusetts  income.  They,  therefore,  pay  no 
Massachusetts  tax  on  that  income,  and  a  number  of  non-bank  financial 
institutions  which  are  in  direct  competition  with  Massachusetts  banks 
may  not  be  effectively  taxed  or  are  taxed  as  corporations,  meaning  at  a 
more  favorable  tax  rate  and  able  to  apportion  income  under  the  corporate 
tax  statute. 

Without  remedial  action,  the  competitive  disadvantage  of  the 
Massachusetts  banks  will  soon  get  even  worse.  The  Massachusetts  bank 
tax  rate  is  generally  conceded  to  be  20%  to  40%  above  the  national 
average.  With  the  likely  increase  in  interstate  banking  and  branching  in 
the  next  few  years,  Massachusetts  will  become  an  even  more  unlikely 
place  for  banks  to  locate  or  even  to  maintain  their  existing  charters  and 
home  offices. 
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Several  years  ago,  First  National  Bank  of  Boston  challenged  the  right  of 
the  Commonwealth  to  tax  its  worldwide  income.  The  dispute  covered  tax 
years  from  1976  to  1990  and  was  the  subject  of  extended  litigation  before 
the  Appellate  Tax  Board.  In  1991,  the  bank  and  the  DOR  settled  the  case. 

The  result  of  the  settlement,  however,  left  the  status  of  the  current  law  in 
substantial  doubt.  I  don't  believe  the  Commonwealth  would  have  settled 
the  case  unless  it  believed  there  was  some  merit  to  our  argument  but  I  do 
think  it  is  important  prospectively  to  avoid  a  recurrence  of  litigation  for 
future  tax  years,  and  to  clarify  whether  the  Commonwealth  has  the  right 
right  to  -  or  should  —  tax  a  bank1s  income  when  some  of  that  income  is 
earned  outside  its  borders. " 

The  solution,  a  method  which  is  utilized  for  virtually  all  other 
corporations  and  which  has  been  submitted  as  part  of  bank  tax  reform 
legislation  in  each  of  the  past  several  years,  is  to  authorize  apportionment 
of  income  using  a  suitable  formula. 

Ironically,  Massachusetts  was  the  first  state  to  allow  business  corporations 
to  apportion  taxable  income  to  the  state  where  it  was  earned.  The 
corporation  tax  statute  recognized  early  on  the  reality  that  corporations 
earn  income  both  in  state  and  out  of  state.  Most  states  have  followed 
Massachusetts  in  that  approach. 
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The  Massachusetts  bank  tax,  on  the  other  hand,  is  clearly  an  anachronism. 
It  was  enacted  before  anyone  even  contemplated  interstate  banking  or 
interstate  branching. 

So,  today,  in  1993,  there  is  no  policy  reason  why  the  worldwide  income  of 
Bank  of  Boston,  State  Street  or  Fleet  should  be  taxed  in  a  different  way 
than  that  of  Digital  or  Raytheon,  e.g. 

Forty  states,  including  Mass.  tax  banks  on  their  income;  34  of  them 

C-. 
including  aU  the  major  states  which  tax  bank  income,  apportion  income 

for  tax  purposes.  These  include  the  major  states  of  California,  New  York, 

Illinois,  Michigan,  and  New  Jersey,  Only  five  states  tax  income  without 

apportionment,  and  three  of  those  provide  other  forms  of  relief  for  taxes 

paid  to  other  jurisdictions.  The  remaining  ten  states  either  don't  use  an 

income-based  tax  or  don't  tax  banks. 

Passage  of  bank  tax  apportionment  legislation,  as  well  as  a  dear  definition 
of  those  businesses  performing  the  work  of  financial  institutions  that  are 
engaged  in  business  in  the  Commonwealth,  and  a  tax  rate  comparable  to 
other  corporations,  would  create  a  level  tax  field  for  Massachusetts  banks. 
It  would  treat  all  banks  and  bank-like  institutions  the  same.  It  would 
impose  a  Massachusetts  tax  on  income  earned  in  Massachusetts,  by 
whatever  kind  of  a  banking  institution.  And  it  would  be  fair  to  in-state 
and  out-of-state  banks. 
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At  a  time  when  interstate  banking  and  branching  make  it  more  and  more 
difficult  for  states  to  identify  taxable  income  earned  within  their 
Jurisdictions,  an  apportionment  formula  approach  to  the  bank  tax  issue 
becomes  urgent.  In  Massachusetts,  where  the  bank  tax  statute  is  unique 
in  the  nation,  and  where  the  constitutionality  of  that  statute  is  in  doubt, 
the  necessity  for  corrective  action  is  essential. 

If  nothing  is  done  to  correct  this  situation,  Massachusetts  banks  will 
continue  to  see  the  state  as  a  relatively  unattractive  place  to  expand  their 
businesses;  out  of  state  financial  institutions  will  continue  to  be  able  to 
avoid  paying  their  fair  share  of  Massachusetts  taxes;  those  local  banks 
who  develop  more  out  of  state  business  and  income  will  be  increasingly 
motivated  to  consider  other  options  and/or  resort  to  appeals  of  tax 
liability  for  future  years  if  the  current  statute  is  applied. 

These  tax  avoidance  strategies  raise  the  prospect  of  continuing  and 
significant  revenue  and  job  losses  for  the  Commonwealth. 

Financial  Services  has  been  named  by  the  Commonwealth's  executive  and 
legislative  leaders  as  one  of  the  key  industries  of  the  Massachusetts 
economy  of  the  future,  as  it  is  of  the  present.  Your  Commission  has  an 
unusual  and  timely  opportunity  to  influence  the  future  economic  health 
of  a  home-based  banking  industry  by  recommending  legislation  to  enact  a 
bank  tax  apportionment  law  in  1993. 

Thank  you  for  your  consideration. 


Life  Insurance  Association 
of  Massachusetts 
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45  School  Street 

Boston,  Massachusetts  02108-3204 


Telephone  (617)  742-425C 
Facsimile  (617)  523-0482 
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by 

William  F.  Carroll 
President,  Life  Insurance  Association  of  Massachusetts  (LIAM) 

Before  the 
Massachusetts  Special  Commission  on  Business  Tax  Policy 

June  1,  1993 


Mr.  Chairman,  members  of  the  Commission,  my  name  is  William 
Carroll.   I  am  President  of  the  Life  Insurance  Association  of 
Massachusetts  (LIAM) .   LIAM  is  a  trade  association  comprised  of  eight 
Massachusetts  domestic  life  insurance  companies. 

Over  the  next  few  minutes  I  will  discuss:   the  insurance  industry 
in  Massachusetts  and  its  contributions  to  the  Commonwealth's  economy; 
the  taxation  of  life  insurance  companies;  the  disclosure  statute 
scheduled  to  take  effect  on  December  31,  1993;  and  LIAM's 
recommendations  to  this  Commission. 

The  Insurance  Industry  in  Massachusetts 

According  to  1991  statistics  compiled  by  the  National  Association 
of  Insurance  Commissioners  (NAIC) ,  there  are  1,034  insurers  licensed 
in  Massachusetts.   About  one-half  of  this  total  are  life  insurance 
companies  and  one-half  property  and  casualty  insurers. 

Of  the  total  number  of  companies  licensed  in  Massachusetts,  93  6 
are  foreign  (out-of-state)  companies  and  98  domestic.   Of  the 
domestics,  18  are  life  insurers  and  54  are  property  and  casualty 
companies.   The  remainder  are  divided  into  other  insurance 
classifications  such  as  HMOs,  Blue  Cross  and  Blue  Shield  and  title 
insurance  companies. 

The  life  insurance  industry  as  a  whole  contributes  significantly 
to  the  Massachusetts  economy.   The  industry  employs  over  25,000 
people,  and  this  does  not  include  the  vast  majority  of  life  insurance 
agents  and  brokers  who  are  not  considered  employees  of  companies. 


Thousands  of  other  jobs  are  generated  through  the  extensive  purchases 
of  life  companies.   These  insurers  also  have  reached  an  investment 
level  of  $38.4  billion  in  Massachusetts. 

The  eight  LIAM  companies  alone  employ  approximately  20,000 
individuals,  with  an  annual  payroll  of  over  $600  million,  annual 
purchases  of  over  $2  00  million,  and  an  investment  level  of  $5  billion 
in  Massachusetts. 

The  Taxation  of  Life  Insurance  Companies 

The  taxation  of  insurance  companies  generally  varies  according  to 
the  kind  of  company  and  where  it  is  domiciled.   This  results  in  five 
different  approaches  to  taxation  depending  upon  whether  the  company 
is:   a  domestic  life  insurance  company;  a  foreign  life  company;  a 
domestic  property  and  casualty  company;  a  foreign  property  and 
casualty  insurer;  or  an.  ocean  marine  insurer.   I  will  focus  on  the 
taxation  of  life  insurance  companies. 

All  domestic  life  insurers  pay  a  2%  premium  tax  and  a  14%  net 
investment  income  tax.   All  foreign  life  insurers  pay  the  2%  premium 
tax,  but  not  the  net  investment  income  tax. 

The  May  21,  1993,  Price  Waterhouse  draft  working  paper  on  the 
taxation  of  the  insurance  industry  in  Massachusetts  points  out  (in 
Table  6)  that  the  2%  premium  tax  alone  is  the  equivalent  of  a  16.1% 
net  income  tax. 

As  to  who  bears  the  burden  of  taxes  imposed  on  insurance 
companies,  the  same  question  could  be  asked  of  any  industry  and  any 
business  tax.   Taxes,  after  all,  are  a  cost  of  doing  business.   To 
what  extent  they  are  passed  on  to  consumers  depends  to  a  great  extent 
on  competition  in  the  marketplace.   In  the  case  of  life  insurance 
companies,  there  is  another  factor  to  consider.   Very  often  long  term 
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contracts  for  life  insurance  or  disability  insurance,  with  fixed 
premiums,  make  it  impossible  for  unanticipated  tax  increases  to  be 
passed  on  to  policyholders. 

Moreover,  the  fact  that  thirty-four  States  tax  insurance  companies 
solely  on  the  basis  of  premium  indicates  that  the  majority  of  states 
believe  the  premium  tax  is  not  simply  a  sales  tax,  but  a  tax  on 
companies . 

Whatever  the  case,  we  are  left  with  this  irrefutable  fact: 
Massachusetts  tax  policy  discriminates  against  the  Commonwealth's  own 
home-based  insurance  industry — the  very  companies  more  likely  to  hire, 
buy,  and  invest  in  the  Commonwealth. 

A  survey  of  the  states  shows  that  where  domestic  companies  are 
taxed  differently  than  foreign  companies,  the  former  invariably  are 
given  preferential  treatment.   The  reverse  is  true  in  Massachusetts. 
This  discriminatory  tax  policy,  as  pointed  out  in  the  Price  Waterhouse 
study  on  page  16,  costs  Massachusetts'  domestic  companies  market 
share.   And  it  follows,  in  our  opinion,  that  this  hurts  the 
Commonwealth's  economy  in  terms  of  jobs  lost  or  not  created,  services 
not  purchased,  investments  not  made  and  even  taxes  not  due. 

A  comparison  of  Massachusetts  with  other  large  life  insurance 
industry  states  (using  1991  data)  shows  the  following:   the  eight  LIAM 
companies  paid  a  total  of  $28.6  million  in  premium  and  net  investment 
income  taxes  to  Massachusetts;   if  these  eight  companies  had  been 
located  in  other  large  life  insurance  industry  states,  however,  they 
would  have  paid  far  less. 

o   In  Minnesota,  their  total  taxes  would  have  been  $15.3  million; 
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o   In  Connecticut,  $14.8  million; 
o   In  New  York,  $10.8  million;  and 
o   In  New  Jersey,  $10.1  million. 

What  is  the  Solution? 

Because  of  retaliatory  tax  laws  throughout  the  country,  it  is  not 
advisable  to  level  the  playing  field  between  foreign  and  domestic  life 
companies  by  simply  imposing  the  net  investment  income  tax  on  foreign 
insurers.   Resulting  retaliation  from  other  states  would  have  a  severe 
impact  on  the  Massachusetts  companies. 

As  pointed  out  in  the  Price  Waterhouse  report,  outright  and 
immediate  repeal  of  the  net  investment  income  tax  on  life  insurance 
companies  would  result  in  a  loss  of  revenue  to  the  Commonwealth. 
Because  the  Commonwealth  is  struggling  to  balance  the  budget,  it  is 
difficult  to  argue  for  such  an  immediate  loss  of  tax  receipts. 

But  if  the  net  investment  income  tax  were  phased  out  over  time, 
the  impact  would  be  lessened.   Moreover,  Massachusetts  life  companies 
would  be  in  a  position  to  gradually  capture  more  market  share.   This, 
in  turn,  would  lead  to  the  possibility  of  increased  premium  tax 
revenue  for  the  Commonwealth,  as  well  as  more  jobs  and  purchases. 

The  Disclosure  Law 

Insurance  companies  presently  disclose  a  great  deal  of  financial 
information  through  annual  reports  filed  with  the  Commissioner  of 
Insurance.   Nevertheless,  LIAM  is  opposed  to  the  disclosure  law 
scheduled  to  take  effect  on  December  31,  1993. 
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In  a  recent  letter  to  you,  Mr.  Chairman,  Thomas  B.  Wheeler, 
President  and  CEO  of  Massachusetts  Mutual  Life  Insurance  Company,  made 
the  following  observations: 


...this  law  is  an  impediment  to* the  creation  of  jobs  in 
Massachusetts.  The  law  suggests  to  business  people  outside 
of  our  state  that  Massachusetts  does  not  provide  a  climate 
which  is  hospitable  to  the  establishment  and  growth  of 
business. 


...the  Tax  Disclosure  Law,  which  I  am  told  is  the  most 
sweeping  of  its  kind  in  the  nation,  makes  Massachusetts 
distinct  from  our  competitor  states.   Its  presence  is  a 
warning  signal  to  a  business  person  that  Massachusetts 
might  be  an  environment  in  which  the  government  does  not 
hesitate  to  intrude  upon  business  practices  in  a  way  which 
goes  beyond  that  which  is  routine  and  fair.   In  my  opinion, 
it  can  easily  mean  the  difference  between  choosing  between 
Massachusetts  or  another  state. 

In  addition  to  the  possibility  of  creating  competitive 
disadvantages  for  some  companies  through  the  disclosure  of  sensitive 
information,  the  law  creates  the  perception  of  a  bad  business  climate 
and  that  alone  is  sometimes  sufficient  to  inhibit  the  location  or 
expansion  of  business  in  the  Commonwealth. 

Recommendations  to  the  Commission 

LIAM  recommends: 

o  That  the  Commission  recognize  the  discriminatory  and 
inequitable  taxation  of  domestic  insurance  companies  in 
Massachusetts  and  the  fact  that  this  system  causes  loss  of 
market  share  for  such  companies  and,  ultimately,  has  an  adverse 
impact  on  the  Massachusetts  economy; 
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o   That  the  Commission  recommends  the  phasing  out  of  the  net 
investment  income  tax  on  life  insurance  companies;  and 

* 

o  That  the  Commission  recommends  the  repeal  of  the  disclosure  law 
scheduled  to  take  effect  on  December  31,  1993. 

Mr.  Chairman,  members  of  the  Commission,  you  are  to  be  commended 
for  examining  these  very  difficult  and  complex  issues.   I  thank  you 
for  the  opportunity  to  be  heard. 
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ROOM  356 

Office  Phone 
722-250O 


June  23,  1993 


TO: 


Mr.  Richard  Syron,  Chairman 

Massachusetts  Special  Commission  on  Business  Tax  Policy 

FROM:   Charles  Flaherty 

RE:    Motions 


In  the  short  life  of  this'  Commission,  its  staff  has  produced 
an  impressive  amount  of  work,  and  should  be  commended  for  their 
effort. 

After  studying  their  reports,  looking  for  what  DOR's  data  does 
and  does  not  confirm,  and  placing  the  reports'  results  within  the 
context  of  the  last  Massachusetts  Tax  Reform  Commission,  and  of 
the  Commission's  own  discussions,  I  recommend  five  motions.   I 
am  filing  them  as  a  package,  to  be  voted  on  as  a  whole  by  the 
Commission.   Each  component,  however,  will,  of  course,  be  treated 
independently  by  the  Legislature,  and  the  implementation  of  each 
will  in  no  way  be  contingent  on  the  implementation  of  any  others: 

1.   The  corporation-specific  disclosure  law  is  reaffirmed  as  it 
currently  exists.   Commission  research  supports  the 
conclusion  that  the  law  strikes  a  sound  balance  between  the 
public's  right  to  information  and  businesses'  competitive 
concerns . 


The  bank  tax  should  be  reformed  in  a  revenue-neutral  manner 
to  reflect  changes  in  the  banking  environment,  to  address  the 
potential  for  double  taxation  of  Massachusetts  banks ,  and  to 
extend  the  tax  to  out-of-state  banks  doing  business  in 
Massachusetts,  and  to  address  competitive  issues  as  between 
banks  and  financial  institutions  now  subject  to  the  corporate 
excise.   Work  should  continue  to  draft  specific  legislation  , 


which  meets  these  criteria. 

3.  In  order  to  allow  for  tax  administration  practices  which  are 
efficient,  fair  and  consistent  with  federal  and  other  state 
practices,  the  following  procedural  reforms  endorsed  by 

the  Department  of  Revenue  and  tax  practitioners  should  be 
adopted: 

*  give  DOR  authority  to  settle  prior  to  tax  assessments; 

*  equate  timely  filing  with  timely  mailing; 

*  allow  statue  of  limitations  on  abatements  to  begin 
after  any  extensions,  not  after  original  filing  due 
date; 

*  allow  "innocent  spouse"  relief; 

*  extend  trustee  sales  tax  payment  privileges  to  vendors 
with  annual  liabilities  of  $250,000  or  less; 

*  allow  annualized  estimated  tax  payments; 

*  provide  the  DOR  Commissioner  authority  to  abate  double 
assessments  if  good  cause  exists  for  failure  to  file 

a  proper  return; 

*  authorize  the  Appellate  Tax  Board  to  handle  cases 
involving  less  ^nan  $5,000; 

*  postpone  the  filing  date  to  the  extended  due  date 
for  claims  for  reimbursement  of  sales  taxes  paid  on 
worthless  accounts;  and 

*  permit  combined  filing  for  out-of-state  business 
partners  and  for  .out-of-state  shareholder  in  S 
corporations . 

4.  Further  analysis  of  business  taxes  is  appropriate  as  more 
information  becomes  available  for  review.   The  fact  that  this 
Commission  has  not  recommended  reform  of  a  particular  tax  or 
tax  policy  does  not  represent  a  determination  by  the  members 
of  the  Commission  that  further  reform  is  unnecessary  or 
inappropriate . 

5.  It  is  in  the  best  interest  of  tax  administration,  fairness, 
and  the  public's  confidence  in  our  tax  system  that  DOR  rehire 
fired  auditors,  improve  collection  of  data  on  corporations, 
banks  and  insurance  companies,  and  produce  such  data  in  a 
manner  which  is  more  informative  and  user-friendly.   These 
efforts  should  include,  but  not  be  limited  to: 

*  studying  the  effectiveness  of  tax  expenditures, 
including  tax  credits,  in  creating  new  jobs  in 
Massachusetts,  by,  in  part,  merging  taxpayer 
data  with  employment  data  from  the  Department  of 
Employment  and  training;  and 

*  completing  work  on  a  weighted  sample  of  199  0  data,  to 
better  estimate  tax  expenditures  for  the  universe  of 
corporate  taxpayers.   This  should  also  be  done  for 
all  subsequent  tax  years. 


MEMORANDUM 


TO: 
FROM: 


DATE: 
SUBJECT: 


Richard  Syron,  Chairman 

Special  Commission  on  Business  Tax  P 

Howard  P.  Foley,  Commissioner 

David  A.  Spina,  Commissioner 


June  23,  J993 

Motions  for  Vote  at  Commission  Meeting  to  be  held 
June  29,  1993 


The  Massachusetts  Special  Commission  on  Business  Tax  Policy  was  created  by  Chapter  218  of  the 
Acts  of  1992  and  in  section  3,  charged  with  the  responsibility  of: 

"making  an  investigation  and  study  relative  to  the  business  tax  policy  of  the  commonwealth, 
including,  but  not  limited  to,  business  tax  disclosure  concerns  raised  by  Question  2... 

"Such  investigation  and  study  shall  include: 

(1)  an  evaluation  of  the  equity,  neutrality  and  simplicity  of  the  commonwealth's 
taxes  on  business..."  and 

(2)  "in  the  course  of  its  investigation  and  study  shall  consider  business  tax  disclosure 
in  the  context  of  the  goals  of  equity,  neutrality,  simplicity,  tax  competitiveness, 
confidentiality,  and  the  public's  right  to  know." 

You  and  your  research  staff  have  done  an  excellent  job  since  the  Commission's  first  meeting  on 
December  16, 1992,  and  we  believe  the  Commission  has  accomplished  its  objectives  to  date. 

Our  conclusions  are  based  on  our  participation  at  Commission  meetings,  thorough  review  of 
research  material  presented  to  the  Commission  at  those  meetings,  public  testimony  presented  to  the 
Commission  at  the  public  hearing  on  June  1,  1993  in  Worcester,  and  our  review  and  discussion  of 
many  possible  recommendations. 

We  are  submitting  the  following  motions  for  consideration  by  the  full  Commission  for  recorded 
votes  to  be  included  in  the  final  commission  report  with  recommendations  to  the  Massachusetts 
Legislature  as  required  by  Chapter  218  of  the  Acts  of  1992. 


Motions  for  Vote  at  Commission  Meeting  to  be  held  June  29  1993 
Submitted  by  Howard  P.  Foley,  David  A.  Spina,  Michael  J.  Widmer 
June  23,  1993 
Page  2 


MOTION  -  Department  of  Revenue,  Administrative  Recommendations 


That  the  Massachusetts  Legislature  adopt  changes  in  the 
Department  of  Revenue's  administrative  procedures  as 
summarized  in  Section  I  of  the  Commission's  summary  of 
June  11,  1993,  provided,  however,  that  the  so-called  "pay  to 
play"  provision  be  amended  as  described  below. 


This  motion  would  recommend  to  the  Legislature  the  adoption  of  changes  in  the 
following  Department  of  Revenue  administrative  procedures  which  have  been 
endorsed  by  both  the  Department  of  Revenue  and  tax  professionals  in  testimony 
and  presentations  before  the  Commission: 

Settlement  authority 

Timely  mailingTnmely  filing 

Statute  of  limitations  on  abatements 

Innocent  spouse  relief 

Trustee  tax  payments  with  respect  to  the  sales  tax 

Annualized  estimated  tax  payments 

Abatement  of  double  assessments 

Appellate  Tax  Board  small  case  procedure 

Sales  tax  reimbursements 

Combined  filing 

This  motion  would  also  recommend  that  the  Legislature  amend  the  present  "pay  to 
play"  law  to  allow  taxpayers  to  stay  payment  of  assessed  taxes  while  appeals  are 
being  pursued  at  the  Abatement  Bureau  or  the  Appellate  Tax  Board,  under  the 
following  conditions: 

•     That  the  Department  of  Revenue,  in  conjunction  with  representatives  from 
practitioners'  groups  and  the  Tax  Equity  Alliance  of  Massachusetts,  undertake 
an  analysis  of  the  cash  flow  implications  of  such  a  change; 

That  this  change  be  implemented  in  such  a  way  that  cash  flow  problems  for 
both  taxpayers  and  the  commonwealth  are  rmnimized; 

That  the  Department  of  Revenue  be  able  to  request  certain  taxpayers  to  post  a 
bond  or  equivalent  remedy  in  cases  where  the  Department  can  demonstrate  that 
the  collection  of  the  tax  may  be  in  jeopardy. 
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MOTION  -  Bank  Tax  Reform 


That  Chapter  63  of  the  Massachusetts  General  Laws  be 
amended  to  modernize  the  bank  excise  tax  and  reduce  its 
inequities  over  a  phase-in  period  commencing  July  1,  1993  and 
ending  December  31,  1998,  by  1)  reducing  the  rate  of  tax  to 
103%,  2)  permitting  apportionment  of  income,  3)  providing 
for  the  taxation  of  certain  financial  firms  soliciting  business  in 
the  commonwealth  without  physical  presence,  4)  broadening 
the  definition  of  a  "bank"  for  purposes  of  the  bank  excise  tax 
statute,  and  5)  allowing  banks  most  of  the  deductions  and 
credits  (such  as  tax  loss  carryforwards,  intercompany  dividend 
exclusions,  deductions  for  the  costs  of  holding  state  and  local 
debt,  and  the  research  credit)  available  to  business 
corporations  taxable  under  Chapter  63.  


Research  conducted  under  the  direction  of  the  Commission  concluded  that  the 
existing  Massachusetts  ban&efecise  tax  structure  fails  to  achieve  the  goals  of  equity, 
efficiency,  and  simplicity  laid  out  for  the  Commission.  This  motion  amends  the 
bank  excise  tax  statute  to  bring  it  in  line  with  those  goals. 


This  motion  would  recommend  that  the  Legislature,  as  soon  as  is  practicable, 
amend  the  bank  statute  in  the'manner  described  above. 
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MOTION  -  Insurance  Recommendation 


That  a  task  force  comprised  of  the  Chairs  of  the  Legislature's 
Joint  Committees  on  Insurance  and  Taxation,  the  Secretary  of 
Administration  and  Finance,  the  Secretary  of  Economic 
Affairs,  and  the  Secretary  of  Consumer  Affairs  and  Business 
Regulation,  be  established  by  the  legislature  to  review  the 
findings  of  this  Commission  and  its  consultant  and  examine 
various  options  for  improving  insurance  taxation  in 
Massachusetts   with  consideration  given  to  equity,  economic 
development,   competitiveness   and  revenue. 


This  motion  is  based  on  Commission  research  which  contains  the  following 
findings: 

•     The  consultant  to  the  Massachusetts  Special  Commission  on  Business 
Tax  Policy,  Price  Waterhoiise  Washington  National  Tax  Services,  in  its 
paper  prepared  for  the  Commission  found  that:  "The  tax  rules  in 
Massachusetts  place  domestic  insurers  at  a  competitive  disadvantage  to 
foreign  insurers";  domestic  insurance  companies  pay  both  a 
Massachusetts  premium  tax  and  a  Massachusetts  investment  income  tax; 
and  foreign  (out-of-state)  insurers  pay  the  premium  but  not  the  income 
tax.  This  disparity  causes  loss  of  market  share  for  the  domestic  insurers 
in  Massachusetts. 

Imposing  investment  income  taxes  on  foreign  companies  doing  business 
in  Massachusetts  would  have  a  negative  impact  on  the  Commonwealth's 
domestic  companies  because  of  retaliatory  tax  laws  in  other  states. 

Repealing  the  investment  income  taxes  on  domestic  insurance 
companies  by  itself  would  result  in  revenue  loss  to  the  Commonwealth. 
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The  following  motion  addresses  the  minimum  corporate  excise  with  respect  to  small  employers. 


MOTION  -    Minimum  Corporate  Excise  Tax 


That  Section  32  of  Chapter  63  of  the  Massachusetts  General 
Laws  be  amended  to  exempt  certain  small  businesses  from  the 
minimum  corporate  excise  tax. 


This  motion  would  recommend  that  the  legislature  provide  an  exemption  from  the 
current  $456  minimum  corporate  excise  tax  to  certain  small  businesses  and  start-ups 
who  have  less  than  $  10,000  in  total  annual  receipts  and  have  either  a  net  loss  or  no 
Massachusetts  income. 
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CORPORATE   TAX  DISCLOSURE   BACKGROUND 

The  new  so-called  "slimmed-down"  employer  disclosure  statute  (Chapter  402  of  the  Acts  of  1992) 
will  stay  on  the  books  as  is,  unless,  after  the  thorough  review  of  this  issue  by  the  Massachusetts 
Special  Commission  on  Business  Tax  Policy  as  charged  by  Chapter  218  of  the  Acts  of  1992,  the 
Commission  recommends  it  is  repealed  or  amended,  and  the  legislature  enacts  and  the  governor 
signs  a  new  law  doing  so*  . 

The  new  disclosure  law  MGL  62C  contains  two  major  sections  dealing  with  employer  tax  data: 

Section  82     A  requirement  that  the  Massachusetts  Department  of  Revenue  annually  prepare 
and  publish  a  detailed  aggregate  statistical  report  of  tax  data  collected  from  all  tax 
returns  of  business  corporations  and  other  employers  beginning 
December  31, 1993. 

Section  83  A  requirement  that  certain  corporations,  banks  and  insurance  companies 
comprising  about  1%  of  all  employer's  tax  returns,  make  public  specific 
information  directly  from  tfeeii-  tax  returns  beginning  December  31, 1993. 


THE    COMMONVVEALTH    OF    MASSACHUSETTS 

STATE  HOUSE  BOSTON  OZ133 

«si7)  727<aooa 


COvCman 

opAULcauuca 


January  14,  1393 


To'  the  Honorable  Senate  and  House  of  Representatives: 

Today  I  am  signing  into  law  H.  6348,  "in  Act  Relative  to 
Publio  Reporting  of  Corporate  Tax  Information  and  Analysis  of 
Certain  Tax  Expenditures-*     This  bill  repeals  the  extensive 
disclosure  requirements  of  Question  2  of  the  1S92  ballot 
referendum  and  substitutes  a  *slinxmed-rdown"  version* 

This  past  October 4   I  signed  into  law  legislation  creating, a 
Special  Commission  on  Business  Tax  Policy  to  stndy  and  report  on 
the  business  tax  policy  of  the  -Commonwealth...     Consequently,  it  is 
my  expectation  that  the  legislation  I  an  signing  today  -will  be 
repealed  or  amended  by  legislation  submitted  by  the  Special 
Commission  after  it  has  bad  the  opportunity-  to  make  a 
comprehensive  examination  of  business  tax  disclosure  in  the 
Commonvealth  and  fully  consider  the  goals  of*  equity,-  neutrality, 
simplicity ,  tax  competitiveness,  confidentiality  and  the  public's 
rxqfat:  to  know.  "'      ^   ^'    _ 

Sincerely, 
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The  following  motions  deal  specifically  with  this  new  disclosure  law  in  the  context  of  equity, 
neutrality,  simplicity,  tax  competitiveness,  confidentiality,  and  the  public's  right  to  know. 

MOTION  -    Amendment  to  the  new  law  -  retain  aggregate  and  repeal  company 
specific 


That  Chapter  62C  of  the  Massachusetts  General  Laws,  as 
amended  by  SECTION  FIVE  of  Chapter  402  of  the  Acts  of 
1992,  be  amended  by  striking  out  Section  83,  and  further,  that 
Chapter  402  of  the  Acts  of  1992  be  amended  by  striking 
SECTION    SIX. 


This  motion  would  recommend  that  the  legislature  (1)  retain  the  annual  aggregate 
reporting  requirements  contained  in  the  law  and  (2)  repeal  the  company-specific 
disclosure  requirements  contained  in  the  law. 


MOTION  -    Amendment  to  the  new  law  -  retain  aggregate  and  delay  company 
specific  until  eight  states  adopt  similar  disclosure  requirements 


That  Chapter  62C  of  the  Massachusetts  General  Laws,  as 
amended  by  SECTIONS  FIVE  and  SIX  of  Chapter  402  of  the 
Acts  of  1992,  be  amended  by  delaying  effective  dates  of 
company  specific  disclosure  until  at  least  8  of  the  17  states 
identified  in  the  Commission's  April  15  report  on 
Massachusetts  Tax  Competitiveness  (Table  1)  adopt  similar 
corporate   tax  disclosure  requirements. 


This  motion  would  recommend  that  the  legislature  (1)  retain  the  annual  aggregate 
reporting  requirements  contained  in  the  law  and  (2)  delay  the  company-specific 
disclosure  requirements  contained  in  the  law  until  at  least  8  states  who  are 
Massachusetts'  principal  competitors  adopt  similar  disclosure  requirements^. 
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MOTION  - 


Amendment  to  the  new  law  •  retain  aggregate  and  replace 
company  specific   with   coded  disclosure 


That  Chapter  62C  of  the  Massachusetts  General  Laws,  as 
amended  by  SECTIONS  FIVE  and  SIX  of  Chapter  402  of  the 
Acts  of  1992,  be  amended  by  replacing  company  specific 
disclosure   provisions   with   coded  disclosure. 


This  motion  would  recommend  that  die  legislature  (1)  retain  the  annual  aggregate 
reporting  requirement  and  (2)  amend  the  company- specific  disclosure  requirement 
with  a  new  requirement  which  directs  the  Secretary  of  State  to  receive  the  items  to 
be  disclosed  from  tax  returns  subject  to  disclosure  provisions  in  such  a  way  so  as 
not  to  disclose  the  identity  of  any  taxpayer. 

A  very  good  model  exists  in  the  Workers'  Compensation  Self-Insurance  Group 
regulations  promulgated  on  June  18, 1993  by  the  Massachusetts  Division  of 
Insurance  (211  CMR  67.00). 

Specifically,  211  CMR  67.06(l)(e)  states:  "All  information  during  the  application 
process  shall  be  given  confidential  treatment  and  shall  not.,  be  made  public  by  the 
Corrimissioner  (of  Insurance).-  Notwithstanding  the  foregoing,  once  an 
application  has  been  approved  by  the  Commissioner,  it  shall  be  made  available  to 
the  public;  provided,  however,  that  if  a  group  wishes,  it  may  submit  two 
complete  sets  of  (financial)  statements,  one  with  ail  identifying 
information  blacked  out  or  deleted,  and  the  other  set  complete  with 
all  the  identifying  information...  for  inclusion  in  the  financial  examination 
file." 


Thus,  the  Division  of  Insurance  has  appropriately  balanced  the  interests  of  the 
public  with  the  confidentiality/competitiveness  concerns  of  the  taxpayer  and  the 
Secretary  of  State  could  do  likewise. 
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MOTION  -     Enhancing  Tax  Collections  and  Improving  Data  Collection 
Procedures 


That  the  Legislature  provide  the  Department  of  Revenue  with 
sufficient  funds  to  be  used  to  enhance  the  Department's  ability 
to  detect  unreported  tax  liabilities  and  to  collect  delinquent  tax 
liabilities,  and  that  the  Department  of  Revenue  devote  more 
resources  to  the  construction  of  machine-readable  data  files 
designed  for  tax  policy  research. 


Massachusetts  Special  Commission 
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I.  INTRODUCTION 

In  September  of  1992,  both  sides  of  the  Question  2  campaign  (Corporate  Tax  Reporting  - 
hereafter  referred  to  as  CTR)  were  brought  together  by  leaders  of  the  Massachusetts  political 
community  —  Senator  Tsongas,  Representative  Kennedy,  House  Speaker  Flaherty,  Senate 
President  Bulger,  and  Governor  Weld.  Together,  these  mediators  and  the  proponents  and 
opponents  of  Question  2  agreed  to  a  compromise  in  two  parts:  (i)  a  slimmed-down  version  of 
corporate  tax  reporting  would  become  law;  and  (ii)  a  commission  should  be  convened  "for  the 
purpose  of  making  an  investigation  and  study  relative  to  the  business  tax  policy  of  the 
Commonwealth"  (Chapter  218,  Acts  of  1992). 

Slimmed-down  disclosure  was  enacted  by  the  Legislature  and  was  signed  into  law  by 
Governor  Weld  on  January  14,  1993.  Meanwhile,  the  Special  Commission  on  Business  Tax 
Policy  was  first  convened  in  December,  and  met  several  times  over  the  following  seven  months. 

On  June  29  of  this  year,  the  Commission  held  its  final  meeting  to  vote  on  motions  and 

final  recommendations  to  the  Legislature.     At  this  meeting,  a  five-part  motion  offered  by 

Speaker  Flaherty  was  approved  by  the  Commission,  with  one  amendment  that  altered  the 

Speaker's  original  recommendation  with  respect  to  CTR.  The  Speaker's  motion  was  as  follows: 

"the  corporation-specific  disclosure  law  is  reaffirmed  as  it  currently  exists. 
Commission  research  supports  the  conclusion  that  the  law  strikes  a  sound  balance 
between  the  public's  right  to  information  and  businesses'  competitive  concerns." 

The  amendment  to  Speaker  Flaherty's  motion  recommended  that  current  law  be  changed,  that 
slimmed-down  disclosure  be  replaced  with  "encoded"  disclosure,  meaning  that  the  Secretary  of 
State's  office  would  release  state  tax  statistics  by  corporate  code  numbers  without  identifying  the 
banks,  insurance  companies,  and  corporations  whose  tax  payments  are  subject  to  disclosure. 


As  the  term  "Minority"  infers,  this  report  presents  the  views  of  five  of  the  12  members 
of  the  Special  Commission  on  Business  Tax  Policy  who  opposed  adopting  the  five-part  final 
motion,  as  amended.   As  outlined  in  the  summary  below,  we  submit  this  report  to: 

(1)  present  our  position  on  the  motion  adopted  by  the  Majority,  reviewing  as  well  the 
case  made  for  Corporate  Tax  Reporting  in  two  of  the  Commission's  working 
papers; 

(2)  point  out  and  explain  the  Majority  Report's  violation  of  the  Commission's  final 
vote  with  respect  to  the  enclosed  bank  tax  legislation,  reviewing  as  well  the 
Commission's  working  paper  on  bank  taxation;  and 

(3)  review  two  other  Commission  working  papers,  on  the  competitiveness  of 
Massachusetts  business  taxes  and  on  the  Commonwealth's  taxation  of  insurance 
companies. 

II.        SUMMARY  OF  POINTS 
A.        Corporate  Tax  Reporting 

That  Speaker  Flaherty,  a  member  of  the  Minority  and  co-signer  to  this  report,  offered 
proposals  that  were  supported,  with  just  one  amendment,  by  Majority  Commissioners,  is 
illustrative  of  the  Minority's  efforts  to  continue  the  consensus  and  compromise  accomplished  last 
Fall. 

The  one  amendment  to  Speaker  Flaherty's  motion,  what  the  Majority  Report  calls  the 
"Syron  Compromise, "  is,  however,  no  compromise  at  all.  The  Majority  throughout  their  report 
portrays  the  removal  of  identifiers  from  public  information  as  reflecting  a  careful  consideration 
of  corporate  interests  that  will  still  provide  the  public  with  insights  into  the  fairness  of  corporate 


taxation  in  the  Commonwealth.    In  fact,  if  the  law  is  amended  as  the  Majority  proposes,  the 

public's  right  to  know  will  be  drastically  eroded.   Without  corporate  identities,  policy  analysts 

will  be  unable  to  draw  reliable  conclusions  from  the  data  reported.     Without  identifiers, 

corporate  tax  policy  will  continue  to  be  a  debate  among  expert  "insiders"  with  little  public 

interest  or  involvement.    This  "compromise"  denies  the  public  its  democratically  established 

right  to  essential  information  about  public  corporations,  banks,  and  insurance  companies;  and 

the  Commission's  decision  to  recommend  this  so-called  compromise  was  made  in  the  face  of 

compelling,  contrary  evidence. 

Such  evidence  --  that  state  tax  disclosure  poses  no  concrete  threat  to  Massachusetts 

businesses  ~  is  presented  in  the  Commission's  working  paper  "Corporate  Tax  Reporting:  Good 

or  Bad  for  the  Commonwealth?"    By  surveying  leading  private-sector  financial  analysts,  the 

report  concluded  that 

"Massachusetts'  tax  disclosure  law  is  unlikely  to  force  a  corporation  to  divulge  sensitive 
information  to  its  competitors."1 

The  working  paper  also  highlights  the  real  value  of  the  current  corporate  disclosure  law,  both 

as  a  policy  tool  and  as  a  democratic  affirmation  of  the  public's  right-to-know. 

We  have  further  concerns  with  the  Majority  Report's  characterization  of  the  Commission 

itself:  as  a  tribunal  the  purpose  of  which  is  to  give  proponents  of  corporate  tax  reporting  the 

opportunity  to  prove  their  case.    This  was  neither  the  agreed-upon  nor,  more  importantly,  the 

legislatively  established  purpose  of  the  Commission.  In  fact,  just  the  opposite  is  true.  Corporate 


Robert  Tannenwald,  et.  al.,  "Corporate  Tax  Disclosure:  Good  or  Bad  for  the 
Commonwealth?,"  Working  Paper  Prepared  for  the  Massachusetts  Special  Commission  on 
Business  Tax  Policy,  May  28,  1993,  p.  1. 
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tax  reporting,  with  the  identities  of  reporting  taxpayers  publicly  known,  was  endorsed  by  the 
voters,  agreed  to  by  the  members  of  this  Commission,  enacted  by  the  legislature,  and  is  the  law. 
The  burden  of  proof  lay  on  those  who  believe  that  current  law  should  be  repealed. 

Both  the  Commission's  working  paper  on  corporate  disclosure  and  the  Majority  Report 
present  no  credible  arguments  as  to  why  current  disclosure  law  should  be  amended  at  all. 

B.  The  Commonwealth's  Taxation  of  Banks 

The  Minority  supports  Speaker  Flaherty's  motion,  adopted  by  the  Majority,  to  reform 
the  bank  tax  "in  a  revenue-neutral  manner  to  reflect  changes  in  the  banking  environment."  In 
considering  both  the  concerns  of  the  banking  industry  made  to  the  Commission,  the 
Commission's  working  paper  on  the  state  bank  tax,  and  other  bank  tax  analysis,  we  believe  a 
reasonable  case  had  been  made  for  the  need  for  reform. 

But,  beyond  the  need  for  reform,  there  was  no  agreement  as  to  how  to  reform  the  bank 
tax.  Here  the  Majority  overstepped  —  and  in  fact  contradicted  —  the  mandate  established  by  the 
Commission's  final  vote.  The  legislation  attached  to  the  Majority  report  was  drafted  by  the 
Massachusetts  Bankers  Association,  was  never  voted  on  nor  even  submitted  for  a  vote  before 
the  Commission,  and  is  not  revenue  neutral,  as  the  Commission  vote  required.  This  proposal, 
and  other  assertions  in  the  body  of  the  Majority  Report,  goes  beyond  any  agreement  among  the 
seven-person  majority  and  has  no  place  in  the  Majority  Report  of  the  Special  Commission  on 
Business  Tax  Policy. 

C.  "The  Competitiveness  of  Massachusetts  Taxes" 

The  Majority  Report  omits  any  mention  of  the  Commission's  first  working  paper  focusing 
on  the  competitiveness  of  Massachusetts  business  taxes,  a  matter  basic  to  the  larger  debate  on 


business  tax  policy.  This  paper  finds,  as  do  countless  other  studies,  that  state  and  local  taxes 
are  not  a  significant  factor  affecting  business  location  and  expansion  decisions  and  that  other 
matters  have  a  much  greater  influence  on  such  decisions.  Moreover,  to  the  extent  that  state  and 
local  business  taxes  do  matter,  the  paper  shows  that  Massachusetts'  taxes  are,  by  all  measures, 
quite  competitive,  and  that  those  who  continue  to  perpetuate  the  image  of  the  Commonwealth 
as  "Taxachusetts"  do  so  in  contravention  of  the  evidence  and  to  the  detriment  of  efforts  to 
support  and  encourage  economic  development. 

m.       CORPORATE  TAX  REPORTING 

A.        The  Commission's  working  paper  "Corporate  Tax  Reporting:  Good  or  Bad  for  the 
Commonwealth?  " 

The  working  paper  "Corporate  Tax  Disclosure:  Good  or  Bad  for  the  Commonwealth?" 
appropriately  highlights  the  major  principle  on  which  corporate  tax  disclosure  rests—the  public's 
right  to  know.  This  principle,  however,  is  ignored  by  the  Majority  Report. 

In  a  democracy,  the  public  has  a  right  to  the  information  it  needs  to  understand  and  to 
participate  fully  in  public  policy  debates.  Public  officials  and  private  interests  do  not  have  a 
right  to  withhold  information  from  the  public  at  their  discretion,  especially  merely  because  they 
believe  that  the  public  might  "misunderstand"  the  information.  Such  selective  censorship  is 
inherently  undemocratic. 

The  citizens  of  the  Commonwealth  have  clearly  and  consistently  expressed  their  desire 
for  the  information  to  be  revealed  by  corporate  tax  reporting.  Question  2,  a  significantly  more 
extensive  version  of  current  tax  reporting  law,  was  put  on  the  ballot  in  1992  and  passed  by  a  55- 
percent  majority  (a  vote  TEAM  and  opposition  leader  Paul  Tsongas  called  an  endorsement  of 
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the  compromise).  The  public  has  also  expressed  consistent  support  for  corporate  tax  reporting 
in  public  opinion  polls.  Finally,  as  the  Majority  Report  notes,  members  of  this  Commission 
representing  both  the  majority  and  minority  agreed  to  the  current  tax  disclosure  law  last  fall.2 

The  public  instinctively  understands  that  the  Commonwealth  needs  corporate  tax  reporting 
as  a  policy  tool.  Currently,  only  the  Department  of  Revenue  (DOR)  possesses  data  that  can  be 
used  to  evaluate  the  Commonwealth's  tax  policies.  However,  despite  the  considerable  skill  of 
its  personnel,  DOR's  limited  resources  and  data  bases  constrain  its  capacity  for  tax  policy.  As 
was  often  pointed  out  to  the  Commission  by  the  Department  itself,  DOR  is  not  in  the  business 
of  tax  policy  analysis.  It  is  in  the  business  of  tax  collection  and  enforcement,  and  through 
successive  administrations  it  has  not  been  able  to  answer  many  questions  critical  to  tax  policy. 
Without  corporate  tax  reporting,  the  Legislature  and  the  public  have  limited  information  with 
which  to  resolve  significant  public  policy  matters. 

Given  the  public's  support  for  tax  disclosure,  the  principle  favoring  disclosure  in 
democratic  societies,  the  need  for  the  information  that  disclosure  would  provide,  and  the 
unchallenged  success  of  disclosure  on  the  federal  level,  the  question  becomes—has  the 
Commission  presented  countervailing  reasons  and  evidence  indicating  that  current  tax  disclosure 
law  should  be  modified?  Clearly,  the  answer  to  this  question  —  as  analyzed  by  the 
Commission's  own  working  paper  —  is  no. 

The  Majority  cites  three  reasons  for  denying  the  public  the  critical  link  between  public 
corporations  and  their  tax  payments.  First,  they  contend  that  the  current  tax  disclosure  law 
violates    corporations'    right   to   privacy.       Second,    they    argue    that   it   diminishes    the 


2See  appendix  chart  comparing  Question  2  and  current  law. 


Commonwealth's  economic  competitiveness.  Third,  they  maintain  that  it  violates  agreements 
between  the  Department  of  Revenue  and  the  Internal  Revenue  Service  (IRS).  The  Commission's 
own  working  paper  on  business  tax  disclosure  dismisses  each  of  these  complaints. 

With  respect  to  the  privacy  issue,  the  working  paper  points  out  that  banks,  insurance 
companies,  and  publicly  traded  corporations  already  must  provide  federal  regulators,  or  other 
public  agencies,  including  the  Securities  and  Exchange  Commission,  at  least  57  pieces  of 
information  concerning  their  financial  condition,  including  but  not  limited  to: 

•  Annual  assets,  broken  down  into  18  categories,  including  marketable  securities, 
receivables,  inventories,  raw  materials,  property,  and  plant  and  equipment. 

•  Annual  liabilities  and  net  worth,  broken  down  into  23  categories,  including 
mortgages,  long-term  debt,  and  shareholder  equity. 

•  Sixteen  different  entries  in  annual  income  statements,  including  net  sales,  cost  of 
goods,  gross  profit,  research  and  development  expenditures,  depreciation,  net 
investment  gains/losses,  and  total  tax  payments  as  well  as  several  specific  tax 
deductions. 

The  SEC  has  been  making  information  about  large  corporations  public  since  its  inception 
in  1934.  Significantly,  the  SEC  expanded  its  reporting  requirements  in  the  1970s  to  require 
disclosure  of  an  even  wider  array  of  tax  information  on  the  grounds  that  the  public  had  a  right 
to  know  this  information. 

In  light  of  the  SEC's  extensive  disclosure  requirements,  it  is  not  clear  how  the  disclosure 
of  six  financial  characteristics  ~  all  that  is  required  under  the  Commonwealth's  current  tax 
disclosure  law  —can  be  considered  an  unwarranted  violation  of  corporate  privacy.  Each  category 
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of  items  disclosed  under  current  state  law  is  already  required  of  publicly  traded  corporations  by 
the  SEC.3 

The  Commission's  working  paper  on  tax  disclosure  also  points  out  court  cases  and 
scholarly  articles  clearly  estabUshing  that  corporations,  unlike  individuals,  have  little  claim  to 
privacy.  The  extensive  regulation  of  banks,  insurers  and  publicly-traded  corporations  and  the 
disclosure  requirements  imposed  on  these  entities,  as  well  as  unions,  hospitals,  and  non-profit 
organizations  rest  in  part  on  this  general  principle  ~  organizations  enjoying  charters  and 
attendant  privileges  granted  by  the  public  have  an  obligation  to  open  themselves  to  public 
scrutiny  so  that  the  public  and  its  representatives  can  insure  that  these  privileges  are  not  abused. 

With  respect  to  the  concern  that  current  tax  disclosure  law  will  damage  the 
competitiveness  of  the  Commonwealth's  businesses,  the  working  paper  finds  explicit  evidence 
that  this  concern  is  unwarranted.  At  the  Commission's  public  hearings  in  Worcester,  several 
business  persons  testified  that  company-specific  corporate  tax  disclosure  will  force  Massachusetts 
corporations  to  reveal  important  trade  secrets  to  their  out-of-state  competitors,  costing  the 
Commonwealth's  citizens  jobs  and  income.  None,  however,  could  identify  any  item  in  the 
disclosure  law  that  would  lead  to  the  release  of  such  secrets. 

Commission  staff  tested  the  testifiers'  hypothesis  that  the  law  would  force  the  release  of 
sensitive  information  by  surveying  industry  experts  intimately  familiar  with  the  data  already 
publicly  available  within  their  industry  on  a  corporate-specific  basis.  Eight  of  the  twelve 
analysts  queried  agreed  that  "Massachusetts'  tax  disclosure  law  is  unlikely  to  force  a  corporation 


3Similar  federal  and  state  disclosure  requirements  apply  to  banks  and  insurance  companies, 
the  other  two  groups  required  to  disclose  information  under  Massachusetts  law. 
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to  divulge  sensitive  information  to  its  competitors."4  In  support  of  this  assessment,  they 
confirmed  that:  1)  the  information  to  be  divulged  in  tax  disclosure  reports  is  available  from 
other  documents,  2)  this  information  would  not  be  detailed  enough  to  be  of  any  significant  value 
to  competitors,  3)  tax  accounting  principles  differ  so  much  from  financial  accounting  principles 
that  tax  information  provides  very  little  insight  into  the  financial  condition  and  operational 
characteristics  of  a  company,  4)  information  in  disclosure  reports  would  become  public  only 
after  a  long  lag,  and  5)  the  current  disclosure  law  gives  corporations  options  that  protect  against 
any  potential  for  divulging  important  company  secrets.  While  the  other  analysts  had  concerns 
about  disclosure,  they  could  point  to  no  concrete  information  not  already  in  the  public  domain 
which  would  have  a  negative  impact  on  competitiveness. 

Up  to  the  time  the  Commission  staff  presented  this  finding,  proponents  of  corporate  tax 
reporting  had  focused  their  criticisms  on  this  fear  of  sensitive  information  exposed.  In  light  of 
the  Commissions  findings  and  the  inability  of  business  representatives  to  point  to  any  factual 
basis  for  this  generalized  fear,  the  Majority  appears  to  have  acknowledged  that  the  disclosure 
law  would  not  reveal  any  sensitive  information  and  has  redirected  its  criticisms  instead  to  the 
threat  that  disclosure  might  reinforce  Massachusetts'  image  as  a  state  that  is  hostile  to  business. 
The  Majority  has  done  so  even  though  the  Commission's  working  paper  on  tax  disclosure  points 
out  that  this  threat  is  "most  difficult  to  evaluate  because  it  is  premised  on  a  potential  reaction 
to  a  unique  piece  of  legislation  that  has  yet  to  take  effect.  "5 


4Robert  Tannenwald,  et.  al.,  "Corporate  Tax  Disclosure:  Good  or  Bad  for  the 
Commonwealth?,"  Working  Paper  Prepared  for  the  Massachusetts  Special  Commission  on 
Business  Tax  Policy,  May  28,  1993,  p.  1. 

5Ibid..p.  24. 
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Members  of  the  Minority  care  deeply  about  the  climate  for  doing  business  in 
Massachusetts.  However,  tax  policy  —  and  tax  disclosure  policy  —  cannot  rise  or  fall  on 
unsupported  assertions  about  the  business  "climate."  As  the  Commission's  working  paper  on 
tax  disclosure  notes,  "almost  every  time  the  Commonwealth  considers  an  increase  in  business 
taxes,  some  business  groups  assert  that  the  increase  would  'send  the  wrong  signal'  to  the 
Commonwealth's  actual  and  potential  employers."  Indeed,  raising  red  flags  about  any  reform's 
potential  effects  on  Massachusetts'  "business  climate"  has  all  too  often  been  business'  response 
to  changes  they  simply  do  not  like.  As  has  been  the  case  throughout  the  lifetime  of  this 
Commission,  when  business  representatives  find  they  cannot  defend  their  position  on  the  merits 
(i.e.,  the  Commission's  finding  that  tax  disclosure  will  not  reveal  "trade  secrets"),  they  resort 
to  "business  climate"  rhetoric.  This  argument  tends  to  obscure  rather  than  clarify  the  policy 
choices  to  be  made.   Facts,  not  rhetoric,  should  control  the  debate. 

To  help  distinguish  how  concrete  these  fears  of  corporate  tax  reporting  really  are  within 
the  broader  business  community,  it  is  worth  noting  that  in  Governor  Weld's  wide-ranging 
analysis  and  set  of  recommendations  for  promoting  economic  growth,  Choosing  to  Compete,  not 
one  mention  is  made  of  the  alleged  disastrous  effects  which  corporate  tax  disclosure  might  have 
on  the  Massachusetts  business  climate.  When  asked  at  the  Commission's  June  1  public  hearing 
why  that  was,  then  Secretary  of  Economic  Affairs  Stephen  Tocco  told  the  Commission  that  in 
approximately  2,000  interviews  with  business  people  that  went  into  the  report's  preparation,  no 
one  mentioned  corporate  tax  disclosure,  even  though  these  interviews  were  conducted  in  the 
midst  of  the  Question  2  campaign  and  the  Governor's  report  was  released  during  the 
Commission's  tenure. 
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Claims  that  Massachusetts'  tax  policy  is  anti-business  have  no  basis  in  fact.  For 
example,  the  Commission's  working  paper  cites  several  measures  the  Commonwealth  has 
enacted  in  recent  years  that  serve  to  enhance  its  competitive  image,  such  as  the  tripling  of  the 
investment  tax  credit,  the  de  facto  elimination  of  the  estate  tax,  and  the  repeal  of  extensive  sales 
taxation  of  business  services.  Indeed,  as  the  Commission's  working  paper  on  competitiveness 
finds,  Massachusetts'  taxes  are  quite  competitive  with  other  states'.  Recent  tax  advantages 
granted  to  business  belie  the  claims  that  Massachusetts'  tax  policy  is  hostile  to  business  and 
provide  further  reason  for  corporate  disclosure.  Costly,  and  sometimes  questionable  tax 
benefits,  should  be  publicly  monitored  to  ascertain  whether  they  are  achieving  their  legislatively 
stipulated  objectives. 

The  Commission's  working  paper  on  CTR  buttresses  a  point  that  has  been  stressed  by 
proponents  of  corporate  tax  disclosure:  any  harm  that  disclosure  might  inflict  on  the 
Commonwealth's  business  tax  climate  depends  on  the  mindset  of  business  itself.  The  paper 
concludes,  "the  impact  [of  current  tax  disclosure  law]  will  depend  more  on  the  emotions  and 
images  it  evokes  than  in  the  value  or  danger  of  the  specific  information  it  reveals.... it  could 
succeed  where  aggregate  statistics  have  failed  in  dramatizing  for  the  general  public  the  problems, 
or  lack  thereof,  in  the  Commonwealth's  tax  system." 

The  harm  will  be  non-existent  if  the  business  community  accepts  the  fact  that  it  has 
nothing  to  fear  from  the  public's  right  to  know  as  long  as  it  is  shouldering  a  fair  tax  burden. 
Indeed,  to  the  extent  that  businesses  are  bearing  their  fair  share  of  taxes,  the  current  tax 
disclosure  law  will  enhance  the  Commonwealth's  business  tax  climate  by  dispelling  the  notion 
that  corporations  are  getting  away  with  tax.  avoidance. 
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The  Minority  further  worries  about  the  unfounded  cries  of  business  representatives 
becoming  self-fulfilling  prophesy,  as  repeated  criticisms  of  the  state's  business  climate  in  and 
of  themselves  have  in  the  past,  some  argue,  encouraged  businesses  against  moving  to  or 
expanding  in  Massachusetts. 

Finally,  the  Majority  argues  that  the  partial,  incomplete  information  that  current, 
"slimmed-down"  tax  disclosure  law  will  provide  will  confuse  the  public  rather  than  provide 
insight  into  why  some  corporations  enjoy  such  low  tax  liability.  They  note  that  corporate  tax 
policy  is  complex  and  difficult  for  a  "non-expert"  to  understand.  We  have  more  faith  in 
peoples'  intelligence;  and  firmly  believe  that  the  public's  opportunity  to  understand  corporate 
tax  policy  is  inevitably  enhanced  by  more,  rather  than  less,  information. 

It  is  particularly  disingenuous  for  the  Majority  to  criticize  the  partial  nature  of  the 
information  to  be  disclosed  under  "slimmed-down"  current  tax  reporting  law,  when  members 
of  the  Majority  demanded  that  the  disclosure  law  originally  proposed  as  Question  2  be  stripped 
of  many  items.  The  reasonableness  of  the  proponents  of  Question  2  and  their  willingness  to 
compromise  in  the  Fall  of  1992  were  used  against  them  in  the  Commission  process.  The 
proponents  of  disclosure  accepted  the  limits  of  the  slimmed-down  version,  not  because  we 
designed  or  preferred  them,  but  because  we  accepted  them  in  the  spirit  of  compromise. 
Throughout  the  lifetime  of  this  Commission,  we  have  accepted,  and  will  continue  to  accept,  the 
imperfect  for  the  sake  of  progress. 

Moreover,  the  criticism  that  the  CTR  law  asks  for  too  little  information  ignores  an 
important  point.    The  law  explicitly  provides  that  any  corporation  that  finds  itself  constrained 
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by  the  limits  of  slimmed-down  disclosure  can  permanently  attach  any  explanations  or  additional 

data  as  it  sees  fit. 

With  respect  to  possible  violations  of  confidentiality  agreements  with  the  IRS,  the 

Commission's  Research  Director  personally  discussed  the  issue  with  the  chief  IRS  attorney 

responsible  for  prosecuting  cases  involving  such  violations.   In  the  attorney's  opinion,  current 

Massachusetts  tax  disclosure  law  "does  not  implicate  the  state  confidentiality  agreements  between 

the  IRS  and  DOR  [Massachusetts  Department  of  Revenue]."6  Thus,  the  Majority  once  again  is 

resorting  to  scare  tactics,  raising  fears  about  a  possible  problem  that  does  not  exist  and  drawing 

a  conclusion  that  directly  contradicts  the  Commission  staffs  own  research. 

B.         Comments  on  the  Majority  proposal  to  encode  the  current  Corporate  Tax  Reporting 
law 

The  so-called  "Syron  Compromise,"  offered  as  an  amendment  to  Speaker  Flaherty's  five- 
point  motion  to  the  Commission,  is  not  a  compromise  at  all,  but  instead  a  gutting  of  existing 
law,  undermining  important  public  policy. 

As  described  in  the  Commission's  working  paper  "Corporate  Tax  Disclosure:  Good  or 
Bad  for  the  Commonwealth?,"  current  corporate  reporting  law  poses  no  real  threat  to 
Massachusetts  businesses,  but  it  will  be  a  valuable  policy  tool  which  should  inspire  involvement 
in  corporate  tax  policy  by  a  better-informed  citizenry  and  Legislature.  Yet,  the  Syron 
"compromise"  recommends  that  this  tool  be  discarded.  Without  knowledge  of  which 
corporations  are  paying  what  in  taxes,  policy  analysts  will  be  unable  to  ask  the  next  question  - 
"Why  is  a  corporation  is  paying  too  little  or  too  much?"  Without  identifiers,  corporate  reporting 


6Ibid..p.  16. 

-13- 


will  neither  serve  nor  involve  the  general  public  in  corporate  tax  policy.   This  "compromise" 

denies  the  public  its  democratically  established  right-to-know. 

The  Commission's  working  paper  described  how  corporate  tax  disclosure  would  make 

tax  policy  more  real-life  and  accessible: 

"disclosure  of  tax  information  on  specific  companies  has  proven  to  be  an  effective 
means  of  crystallizing  support  for  tax  reform. . . .  Concrete  illustrations  of  alleged  problems 
are  more  effective  than  statistics  in  getting  the  public  involved  in  public  policy  debate." 

This  essential  point  was  clearly  illustrated  by  the  work  surrounding  the  historic  1986  Tax 
Reform  Act.  As  two  Wall  Street  Journal  authors  wrote  of  Robert  Mclntyre,  Executive  Director 
of  Citizens  for  Tax -Justice,  in  their  book  Showdown  at  Gucci  Gulch:  "Other  analysts  had 
documented  the  decline  in  corporate  taxes  before,  but  never  before  had  anyone  named  names." 
Only  by  matching  corporations  to  their  tax  payments,  they  argue,  did  tax  reform  begin.  Reams 
of  nameless,  aggregate  data  had  existed  before  Mr.  Mclntyre' s  work,  including  well- 
documented  reports  of  the  drastic  decline  in  corporate  tax  payments  throughout  the  1980s.  This 
data  and  these  reports  inspired  little  interest  or  activity.  By  using  publicly  disclosed  federal  tax 
data,  and  by  pouring  through  annual  reports  and  other  public  documents,  Mr.  Mclntyre  was  able 
to  identify  which  corporations  —  among  the  largest  in  the  world  ~  paid  little  or  no  federal 
corporate  taxes,  despite  huge  profits.  This  work  inspired  neither  hysteria  nor  vicious  attacks  on 
corporations:  it  inspired  democratic  reform  urged  on  by  the  public,  members  of  Congress,  the 
press,  many  business  persons  concerned  about  the  unlevel  playing  field,  and  Ronald  Reagan. 

In  Wisconsin,  a  tax  disclosure  law  has  been  in  effect  since  1923.  In  the  mid-1980s, 
disclosure  revealed  that  five  of  the  state's  largest  oil  companies  were  disproportionately 
benefiting  from  large  tax  breaks  and  as  a  result,  paid  nothing  in  state  taxes. 
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Meanwhile,  here  in  Massachusetts,  knowledge  based  only  on  aggregate  statistics  has 
inspired  little  public  or  legislative  attention.  We  have  known  for  years  that  thousands  of 
corporations  doing  business  in  the  Commonwealth  pay  only  the  minimum  state  tax  of  $456. 
But,  knowing  that  so  many  corporations  pay  less  than  one-third  of  what  the  average  family  pays, 
not  one  hearing  was  held,  not  one  detailed  analysis  was  done  to  ask  why.  Are  these 
corporations  all  small  struggling  businesses  deserving  support  from  the  tax  system,  or  are  some 
of  them  large,  profitable  corporations  taking  undue  advantage  of  tax  loopholes?  Even  this 
Commission,  with  a  mandate  to  answer  this  question,  made  little  progress  exploring  the  tax 
behavior  and  use  of  lax  deductions  and  credits  by  large  corporations.  While  posing  no  threat 
to  Massachusetts  businesses,  corporate  tax  reporting  will  give  the  public  the  right  and  the  ability 
to  conduct  this  inquiry. 

Encoding  the  six  items  disclosed  under  Massachusetts  law  would  also  destroy  the  new 
law's  potential  as  a  policy  tool.  Without  company  names,  there  will  be  no  way  to  match  tax 
records  with  annual  reports,  Security  and  Exchange  documents,  and  other  already-public  records, 
and  no  way  really  to  understand  anything  about  corporations'  tax  rates  and  how  they  compare 
across  industries. 

To  report  only  that  "Corporation  #4555  had  $5  million  in  gross  receipts  and  paid  $72,000 
in  state  taxes"  is  meaningless;  as  meaningless  as  comparing  "John  Doe,  who  earned  $35,000  and 
paid  $1,300  in  state  taxes"  to  "Jane  Doe,  who  earned  $37,000  and  paid  only  $945  in  taxes." 
Is  Jane  married,  with  children,  while  John  lives  alone?  Did  John  realize  capital  gains  on  an 
investment?  Clearly,  an  understanding  of  Jane  and  John  would  be  necessary  before  we  could 
understand  anything.   To  understand  anything  about  Corporation  #4555,  the  complex  ways  by 
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which  corporate  taxable  income  is  arrived  at  requires  study  and  comparison  with  other  publicly 
reported  information  on  the  same  company.  Such  study  is,  of  course,  impossible  without 
knowing  which  corporation  had  $5  million  in  gross  receipts  and  paid  $72,000  in  state  taxes. 
State  tax  disclosure  will  have  value  only  when  the  items  disclosed  are  then  connected  to  more 
detailed  federal  reports  and  other  public  documents. 

Coding  would  also  undermine  effective  enforcement  of  the  disclosure  law.  If  any 
corporation  wished  to  file  fictitious  numbers  —  for  example,  gross  receipts  that  do  not  match 
their  federal  filings  —  who  will  notice,  how  could  this  information  be  checked?  When  corporate 
reporting  is  truly  public,  i.e.  free  from  bureaucratic  "codes"  and  the  need  for  bureaucratic 
oversight,  greater  compliance  will  be  assured. 

Another  essential  component  of  corporate  tax  reporting  which  is  eliminated  in  the  draft 
legislation  goes  even  beyond  the  recommendation  of  the  Syron  amendment.  Without  any 
discussion,  the  draft  legislation  purporting  to  implement  the  so-called  "Syron  compromise" 
contains  a  new  provision  requiring  the  Secretary  of  State's  office  to  change  each  year  the  "code 
numbers"  for  each  company.  This  provision  will,  of  course,  prevent  the  public  from  ever 
tracking  the  behavior  of  a  corporation  over  taxpaying  years.  Such  analysis  is  necessary  to 
understand  the  effects  of  key  tax  provisions  —  credits  carried  forward,  losses  carried  forward, 
etc.  This  additional  obfuscation  would  be  a  very  significant  change  to  corporate  tax  disclosure, 
yet  it  was  never  even  mentioned  to  members  of  the  Commission  during  deliberations  or  as  part 
of  the  "Syron  compromise". 
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C.        Limitations  of  the  Commission's  working  paper  "The  Corporate  Excise  Tax:  How 
Level  is  the  Playing  Field" 

The  Majority  supports  its  position  on  corporate  tax  disclosure  in  part  by  placing  a  great 
deal  of  weight  on  the  corporate  excise  working  paper,  claiming  that  it  shows  the  corporation 
excise  tax  to  be  equitable  and  neutral.  (Even  if  this  were  so,  CTR  was  never  intended  as  a  one- 
shot  exercise  but  rather  as  an  ongoing  public  accountability  tool.)  While  the  Commission's  study 
makes  advances  in  evaluating  this  tax,  the  study  reveals  more  about  what  we  don't  know  than 
what  we  do  know  about  inequities  and  distortions  in  corporate  taxation  at  the  state  level.  The 
study  is  beset  by  several  limitations  that  are  understandable,  given  the  limits  of  time  and  data 
imposed  on  Commission  staff. 

Perhaps  the  most  significant  passage  in  the  working  paper  is  the  admission  of  its  inherent 

limitations: 

"Tax  returns  are  confidential.  State  and  federal  laws  prohibit  members  of  the  public 
from  seeing  tax  returns  or  any  tax  return  data  that  could  lead  to  the  identification  of  specific 
taxpayers.  Therefore  this  study  cannot  address  whether  a  particular  corporation  paid  its 
'fair  share'  of  taxes." 

Answering  this  very  question  is,  of  course,  one  of  the  key  purposes  of  corporate  tax  disclosure. 

Many  of  the  important  questions  left  unanswered  by  the  working  paper  "Corporate  Taxation  in 

Massachusetts"  will  be  easier  to  answer  once  existing  corporate  reporting  is  in  effect,  because 

corporate  tax  reporting  will  address  significant  gaps  in  the  corporate  tax  data  examined  by  the 

Commission.   For  example: 

(1)       What  the  Commission 's  corporate  excise  tax  working  paper  does  reveal  about  members 

of  corporate  combined  filers  (generally  the  largest  corporations  doing  business  in  the 

state)  should  be  of  great  concern  to  the  public  and  to  policy  makers:  53  percent  of  these 
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corporations  paid  only  the  minimum  state  tax  of  $456.  As  noted  in  the  Majority  Report, 
the  Commission  did  provide  some  reasons  why  single-entity  corporations  paid  only  the 
minimum  tax.  But,  because  of  inadequate  filings  by  group  filers  and  data  entry  rules  at 
the  Department  of  Revenue  (see  Majority  Report,  Recommendation  Number  4),  the 
Commission  received  no  other  data  on  members  of  corporate  groups  to  help  explain  why 
the  majority  of  these  large  corporations  paid  so  little  in  taxes. 

Whether  or  not  corporations  are  paying  their  fair  share  of  taxes  is  the  question  that 
Massachusetts  voters  want  answered.  Corporate  Tax  Reporting  will  allow  the  public  to  answer 
this  question.   Encoded  disclosure  will  not. 

(2)  The  tax  data  analyzed  in  the  study  was  for  1990,  the  latest  year  for  which  extensive 
computerized  tax  data  are  available.  Consequently,  Commission  staff  was  unable  to 
analyze  the  impact  on  tax  equity  and  neutrality  of  recent  changes  in  the  corporate  excise 
tax,  such  as  the  increase  in  the  state  investment  tax  credit  from  1  percent  to  3  percent 
and  the  introduction  of  the  new  research  and  development  tax  credit.  These  are  both 
important  and  likely  sources  of  tax  inequity  across  businesses. 

The  work  of  other  tax  policy  analysts  has  revealed  that  other  states'  tax  credits  are 
hoarded  by  a  small  number  of  large  corporations,  producing  little  economic  value.  But  the 
Commission's  working  paper  does  not  reveal  the  extent  to  which  tax  credits  are  similarly 
concentrated  in  the  Commonwealth.  According  to  Department  of  Revenue  estimates  published 
in  Governor  Weld's  FY  1994  Tax  Expenditure  Budget,  not  even  half  of  the  investment  tax 
credits  allowed  in  1990  are  included  in  the  Commission's  1990  data  set.  While  the  slimmed- 
down  version  of  corporate  tax  reporting  currently  in  force  will  not  record  all  the  details  of  tax 
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credit  use,  it  will  reveal  to  policy-makers,  elected  officials  and  the  public,  the  names  and 
characteristics  of  the  largest  recipients  of  these  tax  dollars. 

It  will  be  several  years  before  the  Department  of  Revenue  can  amass  data  on  the  use  of 
these  credits,  data  in  which  corporations  would  not  be  named.  And  there  is  no  certainty  that 
such  research  efforts  will  be  accomplished,  given  DOR's  priorities  and  resource  constraints. 

Public  disclosure  will  produce  critical  information  on  the  use  of  these  credits  and  other 
tax  provisions  by  each  publicly  traded  corporation  immediately,  to  begin  to  determine  if  these 
tax  benefits  are  accomplishing  their  legislatively  established  goals. 

(3)  The  Commission's  study  did  not  separate  data  by  industry  to  the  degree  it  should  have. 
A  study  performed  by  the  Department  of  Revenue  in  the  late  1970s  showed  that  a  few 
manufacturing  industries,  especially  "high  tech"  and  defense-related  ones,  paid  a 
disproportionately  low  share  of  the  corporate  excise  as  compared  to  more  mature 
manufacturing  industries.  If  the  Commission's  study  had  disaggregated  more  finely,  it 
might  have  found  much  greater  interindustry  dispersion  in  corporate  tax  burden,  a  matter 
of  considerable  concern  to  business. 

Disclosure  will  allow  the  public  and  analysts  outside  of  DOR  to  analyze  tax  patterns  with 
the  specificity  necessary  to  evaluate  how  fairly  the  corporate  excise  burden  is  distributed  among 
industries. 

(4)  DOR's  data  base  omitted  altogether  what  the  Department  referred  to  as  "outliers," 
exceptional  cases  that  had  to  be  dropped  in  order  to  insure  that  no  particular  corporation 
could  be  identified.  These  corporations  had  to  be  dropped  from  the  analysis  because  they 
were  so  unusual. 
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Finding  just  such  corporations  —  large,  profitable  corporations  paying  little  or  nothing 
in  taxes  or  corporations  with  an  excessively  high  tax  burden  ~  is  a  main  purpose  of  corporate 
tax  reporting. 

On  the  federal  level,  even  aggregating  two  corporations  would  have  masked  critical  data: 
GE,  in  one  year  in  the  early  1980s,  paid  at  a  negative  effective  rate,  while  it's  competitor, 
Whirlpool,  paid  at  more  than  40%.  If  these  rates  had  been  combined,  policy  makers  would  have 
concluded  that  the  "average "  effective  tax  rate  was  about  twenty  percent  and  the  significant 
disparity  in  tax  payments  would  have  gone  unnoticed. 

(5)  The  Department  of  Revenue's  database  excludes  several  variables  on  the  corporate  tax 
return,  especially  related  to  the  division  of  income  among  states  by  multistate 
corporations.  Yet  the  ability  of  large,  multistate  corporations  to  under-report  income  to 
Massachusetts  is  a  likely  source  of  significant  inequities  in  the  Commonwealth 's  taxation 
of  corporate  income.  Dan  Bucks,  Executive  Director  of  the  Multistate  Tax  Commission, 
estimated  that  U.S.  corporations  as  a  whole  report  one  third  less  income  to  states  than 
they  report  to  the  IRS  (National  Tax  Journal,  vol.  XLIV  no.  3,  September,  1991).  It  has 
been  cited  that  corporations  report  30-35  percent  less  income  to  states  than  they  do  to  the 
Internal  Revenue  Service,  by  using  state  tax  law  features  and  pricing  techniques  among 
affiliates  to  limit  the  reporting  of  income  to  various  states'  taxing  authorities.7  The  data 
base  available  to  the  Commission  included  no  data  or  analysis  to  help  examine  this  issue. 


7This  manipulation  is  not  unlawful,  but  it  does  result  in  massive  tax  avoidance,  which  might 
be  resolved  by  changes  in  the  way  the  Commonwealth  taxes  multistate  corporations. 

-20- 


Corporate  tax  reporting  will  highlight  corporations  with  an  obvious  major  presence  but 
aberrationally  low  income  reported  in  Massachusetts,  providing  valuable  clues  concerning  the 
degree  to  which  such  manipulation  takes  place. 

(6)  The  analysis  most  heavily  relied  upon  to  confirm  the  "level  playing  field, "  effective  tax 
rates,  obscure  many  of  the  issues  this  Commission  should  have  addressed.  The  report 
calculates  the  effective  rates  in  two  ways:  (1)  by  dividing  taxes  paid  by  "apportioned 
federal  net  income  after  apportionment";  and  (2)  by  dividing  taxes  paid  by  "apportioned 
book  income, "  a  version  of  what  the  corporation  reported  to  its  stockholders  as  annual 
profits.  ~ 

The  first  approach  is  based  on  an  income  figure  that  comes  after  the  most  critical  tax 
calculations— federal  deductions  and  apportionment— have  already  been  performed.  The  second 
approach,  "book  income, "  can  be  a  valuable  measurement  as  it  attempts  to  relate  tax  liability 
to  a  more  reliable  income  figure.  But  it  cannot  be  accurately  calculated  except  on  a  company- 
by-company  basis,  with  considerable  adjustments  made,  for  instance,  to  determine  in  which  year 
a  write-off  should  be  credited,  or  how  quickly  to  allow  depreciation  to  take  effect.  As  Citizens 
for  Tax  Justice  (CTJ)  Executive  Director  Robert  Mclntyre  explained  in  his  testimony  before  the 
Commission,  CTJ  used  this  approach  in  their  pioneering  and  very  influential  reports  on  federal 
tax  payments.  As  the  Commission  working  paper  itself  acknowledges,  Commission  staff  did  not 
undertake  this  degree  of  analysis  and  the  book  incomes  they  reported  varied  widely  as  a  result. 
Company-identified  tax  disclosure  would  permit  independent  researchers  to  succeed  in 
many  areas  where  the  Commission  and  DOR  were  unable  to  provide  in-depth  analysis.  Such 
researchers  could  build  their  own  data  bases,  pairing  tax  data  on  disclosure  reports  with  financial 
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data  collected  from  financial  reports  and  other  public  information  to  get  a  fuller  picture  of  how 
equitable  the  corporation's  excise  tax  really  is  and  whether  the  largest  and  most  profitable 
corporations  are  paying  their  fair  share.  It  is  vitally  important  to  connect  tax  payments  with 
non-tax  measurements  of  income  (such  as  profits  reported  to  shareholders),  as  evidenced  by  the 
Commission  staffs  attempt  at  doing  just  that. 

"Coded  disclosure,"  as  proposed  by  the  Majority,  however,  would  prevent  researchers 
from  such  matching  of  financial  and  tax  data  on  specific  corporations.  How  can  the  public 
evaluate  the  fairness  of  its  tax  system  without  knowing,  for  example,  how  many  new  jobs  a 
corporation  created  while  claiming  a  $20  million  tax  credit?;  or  without  knowing  a  corporation's 
true  profits,  calculated  net  of  actual  costs  as  opposed  to  tax  write-offs? 

The  public  needs  company-by-company  information  to  perform  the  kind  of  "responsible" 
tax  policy  analysis  that  the  Majority  states  it  believes  in.  Coding  will  leave  enough  information 
only  to  fuel  speculation  and  hyperbole—the  very  kind  of  behavior  that  the  Majority  and  allied 
business  groups  claim  to  fear. 

The  Majority  would  argue  that  DOR  should  do  the  matching  up  of  tax  and  financial 
information  and  analyze  the  resulting  data  without  revealing  the  identity  of  each  corporation. 
However,  as  noted  in  the  Majority  Report,  it  has  been  over  a  year  since  the  compromise  leading 
to  slimmed-down  disclosure  was  reached,  the  entire  work  of  this  Commission  has  been 
completed,  and  the  only  such  matching  that  has  been  attempted  to  date  has  been  for  about  500 
corporations.  Moreover,  this  limited  match-up  has  occurred  only  because  of  the  creation  of  the 
Commission  and  as  a  result  of  the  particular  requests  the  Commission  staff  made  of  DOR. 
There  is  little  reason  to  expect  that  DOR  will  do  this  kind  of  intense  analysis  on  a  regular  basis. 
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(7)  The  only  two  years  of  tax  data  that  have  been  prepared  by  the  Department  of  Revenue, 
and  made  available  to  Commission  staff,  were  atypical  years  in  the  Commonwealth 's 
business  cycle.  1986  was  a  boom  year,  very  close  to  the  peak  of  the  Commonwealth's 
remarkable  expansion  during  the  course  of  the  1980s.  By  1990  the  Commonwealth  was 
in  the  midst  of  its  most  severe  recession  since  the  Great  Depression.  Most  of  the 
Commission 's  analysis  was  performed  on  the  1990  data.  It  is  not  at  all  clear  that  the  tax 
characteristics  of  corporations  during  these  two  years,  especially  in  1990,  exemplify  their 
long-run  tax  characteristics  under  more  stable  economic  conditions.  A  year  of  deep 
recession  and  reduced  corporate  income  is  the  worst  year  to  look  for  tax  benefits  that 
may  allow  particular  corporations  to  unfairly  minimize  their  corporate  excise  payments 
The  enactment  of  corporate  tax  disclosure  is  not  a  reaction  to  1990,  1986,  or  any  other 

particular  year.    The  Commonwealth  needs  it  as  an  ongoing  procedure,  as  a  mechanism  for 

evaluating  tax  policy  on  a  consistent  and  regular  basis. 


IV.       THE  COMMONWEALTH'S  TAXATION  OF  BANKS 

A.        The  Commission's  working  paper  "Alternatives  to  Modernizing  the  Massachusetts 
Bank  Tax  Structure" 

The  Minority  members  of  this  Commission  agree  with  the  conclusion  of  both  the  working 

paper  and  that  part  of  the  motion  accepted  by  the  Majority  that  find  the  bank  tax  to  be  in  need 

of  reform.    For  example,  out-of-state  banks  without  a  physical  presence  are  earning  income 

within  the  Commonwealth  without  paying  tax  on  that  income,  even  though  they  enjoy  the  same 

privileges,  protection  and  access  to  markets  as  Massachusetts  banks.     The  resulting  inequity 


-23- 


could  be  severe  and  will  become  increasingly  so  with  further  relaxation  of  constraints  on 
interstate  banking. 

The  Commission's  bank  tax  working  paper  was  prepared  by  Professor  William  Fox,  a 
well-known  expert  in  the  field.  While  the  paper  effectively  raises  and  discusses  many  of  the 
difficult  issues  facing  states  with  respect  to  the  taxation  of  banks  and  competing  financial 
institutions,  Dr.  Fox  did  not  have  the  benefit  of  any  Massachusetts  tax  data,  and  thus  he  could 
not  evaluate  how  such  entities  are  actually  being  taxed  by  the  Commonwealth.  The  paper 
suggests  that  Massachusetts  banks  may  be  taxed  more  heavily  that  other  corporations,  and  that 
they  may  be  subject  io  double  taxation.  Because  the  Commission  lacked  any  data  on  bank 
taxation,  it  could  not  determine  the  extent  to  which  these  theoretical  inequities  actually  exist,  if 
at  all.  For  example,  double  taxation  only  occurs  to  the  extent  that  Massachusetts  banks  are 
earning  income  in  states  aggressively  practicing  source  taxation  (i.e.,  states  that  tax  income 
earned  locally  by  out-of-state  banks.)  However,  very  few  states  currently  tax  Massachusetts 
bank  activity  conducted  within  their  territory. 

Similarly,  in  order  to  determine  whether  banks  are  being  taxed  more  heavily  than  other 
industries,  data  from  actual  bank  tax  returns  need  to  be  examined  along  with  other  data  on  bank 
income  and  activities.   The  Commission  did  not  examine  such  returns  or  data. 

Moreover,  it  may  be  that  banks  in  Massachusetts  have  an  enhanced  ability  to  lawfully 
avoid  taxes  as  compared  to  other  corporations  because  of  the  mobility  and  intangibility  of  their 
assets.  While  this  ability  has  been  greatly  enhanced  in  recent  years  by  technological  changes 
in  banking  (eg,  electronic  banking),  the  Commission  was  unable  to  examine  this  issue,  as  well. 
Also  of  interest,  but  unexplained  by  the  Commission,  is  that  Massachusetts  bank  tax  revenues 
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did  not  increase  much  in  FY  93  even  though  bank  profits  rebounded  strongly.  This  raises  the 
possibility  of  greater  use  of  tax  avoidance  techniques—a  matter  that  without  the  benefit  of  data, 
the  Commission  was  also  unable  to  address. 

B.        Comments  on  the  Majority  proposal  to  change  current  bank  taxation 

It  is  inappropriate  and  disingenuous  for  the  legislative  proposal,  which  was  drafted  by 
the  Massachusetts  Bankers  Association,  to  be  included  in  the  Majority  Report.  This  proposed 
legislation  was  never  formally  submitted  to  members  of  the  Commission  for  review  or  comment, 
and  it  was  deliberately  not  put  to  a  vote. 

Representatives  of  the  banking  industry  first  circulated  this  proposal  to  the  rest  of  the 
Commission  before  the  final,  voting  meeting.  At  the  final  meeting,  its  supporters  chose  not  to 
submit  the  proposal  for  a  vote,  and  the  Majority  instead  supported  Speaker  Flaherty's  motion 
that  outlined  a  general  agreement  on  the  need  for  revenue-neutral  bank  tax  reform.  And  then, 
following  this  final  vote,  this  revenue-losing  proposal  was  inserted  into  the  Majority  Report  and 
submitted  to  the  legislature. 

The  legislation  contained  in  the  Majority  Report  directly  contradicts  the  motion  on  bank 
tax  reform  that  was  adopted  by  the  Commission  in  that  it  is  not  revenue-neutral.  The  motion 
explicitly  includes  revenue-neutrality  as  a  standard  that  bank  tax  reform  legislation  should  meet. 
This  is  a  glaring  example  of  how  the  Majority  Report  goes  beyond  anything  the  Majority  ever 
agreed  to  during  the  Commission's  deliberations. 

By  official  Department  of  Revenue  estimates,  the  bank  tax  reform  legislation  contained 
in  the  Majority  Report  would  result  in  a  significant  revenue  loss  —  at  least  $24  million  a  year 
once  fully  phased  in,  and  very  likely  more.   In  its  official  estimates  of  the  proposal's  revenue 
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impact,  the  Department  of  Revenue  cited  several  factors  that  might  suggest  their  "best  guess" 
estimate  (ie,  a  $24  million  loss  in  revenue  by  FY  98)  significantly  underestimates  the  potential 
revenue  loss  associated  with  the  proposal: 

1.  The  estimate  assumes  that  the  Commonwealth  will  gain  $7.3  million  by  subjecting  state- 
chartered  credit  unions  to  the  bank  tax.  Currently,  all  credit  unions  are  tax-exempt. 
However,  federal  law  forbids  states  to  tax  federally  chartered  credit  unions.  State- 
chartered  credit  unions  could  easily  convert  to  a  federal  charter,  thereby  avoiding  state 
taxation.  Banking  representatives  readily  acknowledge  that  this  conversion  is  likely  to 
happen,  and,  therefore,  most  if  not  all  of  the  $7.3  million  most  probably  will  never  be 
realized. 

2.  The  DOR  estimate  assumes  that  the  Commonwealth  will  gain  $17. 1  million  from  taxing 
out-of-state  banks  with  no  physical  presence  within  its  borders.  DOR  suggests  that  this 
increase  in  revenue  will  come  primarily  from  the  taxation  of  income  generated  by  credit 
card  transactions,  and  that  "there  is  some  legal  doubt  as  to  the  constitutionality  of  this 
extension  of  the  state's  taxing  jurisdiction."  At  a  minimum,  this  expected  new  revenue 
will  be  encumbered  by  legal  challenges  for  several  years  after  enactment  of  rules  seeking 
to  tax  this  income. 

3.  The  estimated  $24  million  in  revenues  that  would  be  lost  if  the  Massachusetts  Bankers' 
bill  were  enacted  also  fails  to  attribute  any  costs  to  allowing  banks  the  right  to  carry  over 
their  net  operating  losses,  a  tax  provision  that,  according  to  DOR,  "can  range  from  an 
insignificant  to  a  very  significant  amount  depending  on  the  condition  of  the  economy. " 
At  the  Commission's  public  hearing  in  June,  Jane  Walsh,  President  of  Northmark  Bank 
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and  Vice-chairman  of  the  Mass  Bankers  Association,  testified  that  "our  members  would 
have  saved  in  excess  of  $57  million  in  taxes  in  1992  if  the  loss  carryforward  provision 
had  been  in  effect  for  banks. "   In  other  words,  the  Massachusetts  Bankers  Association 
believes  that  this  provision  alone  would  have  cost  approximately  $57  million  had  it  been 
in  effect  last  year. 
4.         DOR  further  cautions  that,  given  the  limited  amount  of  available  data  and  the  inherent 
unpredictability  of  trends  in  bank  activity,  its  revenue  estimates  have  a  20  percent  margin 
of  error.    This  frank  admission  of  the  limits  of  the  art  of  revenue  forecasting  further 
highlights  the -potentially  tragic  revenue  implications  of  the  Mass  Bankers'  bill. 
In  an  attempt  to  stem  the  proposal's  revenue  losses  (in  the  early  years  of  the  transitional 
period  only),  the  Mass  Bankers  have  included  a  complicated  phase-in  of  nonbank  financial 
institutions  into  the  base  of  the  bank  tax  that  would  be  virtually  impossible  to  administer 
according  to  DOR  and  which  is  of  questionable  legality. 

Finally,  the  legislation  proposed  by  Mass  Bankers  takes  a  particular  path  on  a  number 
of  policy  questions  that  were  left  open  by  the  Commission's  working  paper  on  bank  tax  reform. 
Many  of  these  questions  require  substantial  review,  including  indirect  revenue  losses  from  bank 
tax  reform  and  its  impact  on  tax  neutrality  across  all  classes  of  financial  institutions,  such  as 
mutual  fund  companies  and  life  insurance  companies.  There  are  many  possible  ways  of 
remedying  actual  and  potential  inequities  in  the  bank  tax  without  creating  new  inequities  and 
incentives  for  new  forms  of  bank  tax  avoidance.  One  such  alternative,  discussed  in  the  working 
paper,   is  the  "dual"  approach,  whereby  Massachusetts  banks  are  given  a  credit  for  taxes  paid 
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to  other  state  and  out-of-state  banks  and  financial  institutions  are  taxed  through  an  apportionment 
method. 

The  Special  Commission  on  Business  Tax  Policy  did  not  attempt  this  level  of  review,  and 
did  not,  therefore,  endorse  the  Massachusetts  Bankers  Association  legislation  attached  to  the 
Majority  Report. 

The  order  of  events  that  led  to  this  legislation  appearing  in  the  Majority  Report  is 
particularly  disturbing.  First,  representatives  of  the  banking  industry  circulated  this  proposal 
to  the  rest  of  the  Commission  before  the  final,  voting  meeting.  At  that  meeting,  its  supporters 
chose  not  to  submit  the  proposal  for  a  vote,  and  the  Majority  instead  voted  to  support  the  portion 
of  Speaker  Flaherty's  motion  which  outlined  a  general  agreement  on  the  need  for  some  revenue- 
neutral  bank  tax  reform.  And  then,  following  this  final  vote,  this  revenue-losing  legislation  is 
inserted  into  the  Majority  report  and  submitted  to  the  Legislature,  purporting  to  be  the 
recommendation  of  the  Commission. 

V.        OTHER  COMMISSION  WORKING  PAPERS 
A.        "The  Competitiveness  of  Massachusetts  Taxes" 

The  Majority  Report  makes  virtually  no  reference  to  this  working  paper.  It  is  the 
Commission's  first  report  responding  to  the  specific  directive  of  the  Commission's  enabling 
legislation  to  examine  the  important  question  of  whether  Massachusetts'  business  taxes  are 
competitive  with  other  states.  The  principal  conclusion  of  the  working  paper  is  consistent  with 
many  other  studies  on  this  topic:  when  it  comes  to  interstate  economic  competition,  state  and 
local  taxes  have  no  significant  influence  on  a  corporation's  decision  where  to  locate.  Despite 
hundreds  of  studies,  no  evidence  has  been  found  that  state  and  local  business  taxes  have  much 
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impact  on  business  location  decisions  or  on  after-tax  income.  This  makes  sense  because,  as  the 
working  paper  demonstrates: 

1 .  State  and  local  taxes  are  a  small  fraction  of  total  costs,  1  or  2  percent  on  average. 

2.  Interstate  differences  in  tax  burdens  are  small. 

3.  Tax  breaks  for  business,  such  as  investment  tax  credits  and  corporate  rate 
reductions,  have  very  little  impact  on  a  business 's  after-tax  rate  of  return  on  new 
investments. 

4.  Empirical  studies  have  consistently  found  that  factors  other  than  taxes  are  the 
prime  determinants  of  where  a  business  chooses  to  locate  or  expand.  These 
factors  include  differences  in  labor  force  skills,  wages,  access  to  markets  and  raw 
materials,  and  regulatory  burdens.  This  point  was  confirmed  through  interviews 
by  Commission  staff  of  consultants  who  advise  businesses  on  where  to  locate. 

5.  Moreover,  when  interstate  differences  are  analyzed,  Massachusetts'  business  tax 
burden  compares  favorably  with  that  of  competitor  states.  Thus,  the  study 
concludes  that  with  respect  to  taxes  "Massachusetts  is  holding  its  own,"  and 
"Taxachusetts  is  a  vestigial  nickname  that  does  the  Commonwealth  an  injustice." 

B.        "Massachusetts  Taxation  of  the  Insurance  Industry" 

While  consultants  to  the  Commission  produced  a  paper  on  insurance  taxation,  due  to  time 
and  data  constraints  the  Commission  did  not  discuss  or  even  entertain  an  oral  report  of  the 
findings  of  this  working  paper. 

This  paper  stresses  the  harsh  tradeoffs  involved  in  reforming  the  taxation  of  the  insurance 
industry  because  of  the  retaliatory  provisions  contained  in  the  tax  laws  of  most  states.  Because 
of  these  provisions,  if  the  Commonwealth  tried  to  make  taxation  of  in-state  and  out-of-state 
insurance  companies  more  uniform  by  raising  taxes  on  out-of-state  companies,  retaliation  would 
harm  the  ability  of  Massachusetts  companies  to  compete  in  other  states.  If  the  Commonwealth 
attempted  to  achieve  this  goal  by  lowering  taxes  on  Massachusetts  companies,  insurance 
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companies  would  enjoy  a  tax  advantage  vis-a-vis  other  industries,  and  the  Commonwealth  would 
suffer  a  substantial  revenue  loss. 

Moreover,  it  is  not  clear  that  insurance  companies  are  taxed  more  heavily  than  then- 
competitors  in  the  provision  of  financial  services:  they  have  a  very  favorable  apportionment 
formula  and  probably  bear  only  a  small  portion  of  the  premiums  tax.  Examination  of  actual  tax 
return  data  would  shed  light  on  this  issue,  but  the  Commission  did  not  examine  any  such  data. 
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